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1. Sec.10 

Aspi Jal & Anr  V. Khushroo Rustom Dadyburjor. 2013 (I) CLR (SC) 1043 

CHANDRAMAULI KR. PRASAD AND V. GOPALA GOWDA, JJ. 

Issue 

Stay of suit 

For applicability of Sec. 10, CPC the entire subject matter of the two suits must be 

the same –Expression ‘the matter in issue’ is not equivalent to any of the questions in issue. 

THE CASE 

Plaintiffs-appellants ,claiming to be the owner of the building filed a suit for eviction 

from tenanted premises against the defendant before the small Causes  Court on the 

ground of bona fide requirement and acquisition of alternate accommodation by the 

defendant – Plaintiffs filed another suit on the same day in the small Causes Court for 

eviction of defendant on the ground of non-user for several years before the institution of 

the suit –Plaintiffs during the pendency of the these two suits, filed yet another suit for 

eviction of defendant on the ground of non-user for a continuous period of not less than 

six months immediately prior to the institution of the suit –Defendant –respondent filed an 

application for stay of hearing of the third suit till final disposal of  first and second suits –

Court of Small Causes stayed the third suit final decision in the earlier two suits –Trail Court 

held that matter in issue in both suits was directly and subsequently identical –Writ petition 

–High court concurred with the findings and conclusion of the trail Court and dismissed the 

petition-Whether  provisions of Section 10,CPC are attracted in the facts and 

circumstances of the case-Held, No.  

From a plain reading of the aforesaid provision, it is evident that where a suit is 

instituted in a Court to which provisions of the Code apply, it shall not proceed with the 

trial of another suit in which the matter in issue is also directly and substantially in issue in a 

previously instituted suit between the same parties. For application of the provisions of 

Section 10 of the Code, it is further required that the Court in which the previous suit is 

pending is competent to grant the relief claimed. The use of negative expression in 

Section 10, i.e. “no court shall proceed with the trial of any suit” makes the provision 

mandatory and the Court in which the subsequent suit has been filed is prohibited from 

proceeding with the trial of that suit if the conditions laid down in Section 10 of the Code 

are satisfied. The basic purpose and the underlying object of Section 10 of the Code is to 

prevent the Courts of concurrent jurisdiction from simultaneously entertaining and 

adjudicating upon two parallel litigations in respect of same cause of action, same 

subject matter and the same relief. This is to pin down the plaintiff to one litigation so as to 

avoid the possibility of contradictory verdicts by two courts in respect of the same relief 

and is aimed to protect the defendant from multiplicity of proceeding. 

In the present case, the parties in all the three suits are one and the same and the 

court in which the first two suits have been instituted is competent to grant the relief 

claimed in the third suit. The only question which invites our adjudication is as to whether 

“the matter in issue is also directly and substantially in issue in previously instituted suits”. 

The key words in Section 10 are “the matter in issue is directly and substantially in issue in 

the previously instituted suit”. The test for applicability of Section 10 of the Code is 

whether on a final decision being reached in the previously instituted suit, such decision 

would operate as res-judicata in the subsequent suit. To put it differently one may ask, 

can the plaintiff get the same relief in the subsequent suit if the earlier suit has been 

dismissed? In our opinion, if the answer is in affirmative, the subsequent suit is not fit to be 
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stayed. However, we hasten to add then when the matter in controversy is the same , it is 

immaterial what further relief is claimed in the subsequent suit. 

As observed earlier, for application of Section 10 of the Code, the matter in issue in 

both the suits have to be directly and substantially in issue in the previous suit but the 

question is what “the matter in issue” exactly means? As in the present case, many of the 

matters in issue are common, including the issue as to whether the plaintiffs are entitled to 

recovery of possession of the suit premises, but for application of Section 10 of the Code, 

the entire subject-matter of the two suits must be the same. This provision will not apply 

where few of the matters in issue are common and will apply only when the entire subject 

matter in controversy is same. In other words, the matter in issue is not equivalent to any 

of the questions in issue. As stated earlier, the eviction in the third suit has been sought on 

the ground of non-user for six months prior to the institution of that suit. It has also been 

sought in the earlier two suits on the same ground of non-user but for a different period. 

Though the ground of eviction in the two suits was similar, the same were based on 

different causes. The plaintiffs may or may not be able to establish the ground of non-user 

in the earlier two suits, but if they establish the ground of non-user for a period of six 

months prior to the institution of the third suit that may entitle them the decree for 

eviction. Therefore, in our opinion, the provisions of Section 10 of the Code is not 

attracted in the facts and circumstances of the case.  

Referred :( 2011)  5  SCC  778: Dunlop v. A. A. Rahna.. 

Relied :(2005)  2  SCC  256 : National Institute v. Parameshwara. 

*** 
2. Sec .100 
Narinder singh rao  v.avm mahinder singh rao and others.Air 2013 SC 1470. 
R.M. LODHA AND ANIL R. DAVE , JJ. 

Issue 
Question whether owner or benami –Is question of fact –Cannot be raised for first 

time in second appeal. 

Being aggrieved by the judgment delivered by the lower appellate court, original 

plaintiff No.1 filed a second appeal, being Civil Regular Second Appeal No. 3937 of 2005. 

On the issue with regard to court fee, cross objection was filed by the present appellant. 

The said appeal was partly allowed whereas the cross objection was dismissed on 25th 

May, 2010 and being aggrieved by the judgment delivered in the said appeal, the 

present appeal has been filed by the appellant, who is original defendant no.1.  

On behalf of the appellant, the submissions were made to the effect that the suit 

property in fact belonged to Sumitra Devi though it was in the name of Rao Gajraj Singh. 

The provisions of Benami Transfer (Prohibition) Act, 1988 had been referred to by the 

learned counsel appearing for the appellant. The question whether the suit property in 

fact belongs to an individual i.e. whether he is a beneficial owner or is a benami, is a 

question of fact. There was no averment made in the plaint with regard to the 

aforestated allegation. No issue to the said fact had been raised before the trial court. 

The said issue had been raised for the first time before the appellate court and in our 

opinion, the issue with regard to the fact could not have been raised before the 

appellate court for the first time and therefore, all submissions made in relation to the 
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provisions of Benami Transfer (Prohibition) Act, 1988 and with regard to real ownership of 

the suit property cannot be looked into at this stage. 

*** 
3. Sec. 20(c) 
N. R. Venu v. Veluchuri Lakshmi & Ors. AIR 2013 AP 76 
N.R.L. NAGESWARA RAO, J. 

Issue 
 Jurisdiction of Court. 

 Cause of action- Suit for recovery of money – Assignment of promissory note by 

payee to part of cause of action within meaning of S. 20(c) of Code – Thus, court where 

transfer for consideration on promissory note, was made would have jurisdiction to 

entertain suit. 
 

THE CASE 

 After considering the evidence on record, the trial court has decreed the suit and 

in an appeal the District Judge, Vizianagaram in A.S. No. 95 if 2004 gas dismissed the 

appeal. Aggrieved by the concurrent judgments of the Courts below, the present Second 

Appeal is sought to be filed. 

 The Second Appeal has been admitted on the flowing substantial questions of law. 

a. Whether the suit was properly instituted in the Court of the Senior Civil Judge at 

Vizianagaram and whether the plaintiff is a holder in due course? 

b. Whether the judgments of the Courts below are not proper as the Courts have 

no jurisdiction to entertain the suits? 

 

So far as the execution of the promissory note is concerned, there is a dispute and 

the defendant has come up with a theory of contributing signatures on blank papers. But, 

however, the evidence of PWs. 1 and 2 clearly goes to show that the transaction of 

lending money is true and PW.2 supports the above version. His acquaintance with the 

original holder of the promissory note is not in dispute. PW.2 is the scribe of the promissory 

note and is also the scribe of the endorsement of transfer. This evidence has been 

accepted by the Court below and, therefore, in view of the above circumstances, the 

question of non-execution of the promissory note by the defendant cannot be accepted 

and it is a question of fact appreciated by the Courts below, which does not call for any 

interference. 

 

 In-fact, it was also held in the above decision that the above interpretation may 

cause inconvenience to the defendant in particular cases. But, it cannot be a factor. In-

fact the learned Judge in the decision relied on by the appellant in S.S.V. Prasad, (AIR 

2005 AP 37) (supra) referred to the inconvenience of the defendants in para 33 opining 

that if the interpretation of right to sue is given it will result in disastrous consequences and 

the defendant will be subjected to face litigation with a person who is a stranger to him 

and at a place where he is neither resident nor undertaken any activity, if the suit is filed 

on the strength of a promissory note said to have been endorsed by the holder. In view of 

the judgment of the Division Bench which is binding and which has been relied on by the 

other two single Judges, it is to be held that jurisdiction of the Court to entertain the suit at 

Srungavarapu Kota on the basis of transfer for consideration cannot be doubted. 

Therefore, the appeal is liable to be dismissed. 

 Accordingly, the Second Appeal is dismissed. No costs, Miscellaneous petitions 

pending, if any, in this Second Appeal shall stand closed.  

Appeal dismissed. 
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4.O.1,R.6 

Janak Dulari Devi & Anr. V.  Kapildeo Rai & Anr. 2013 (I) OLR (SC)848 

R.V.RAVEENDRANAND MARKANDEY KATJU, JJ. 
 

Issue 
 

Pleading to state material facts and not evidence 
 

When what is pleaded is not proved or what is stated in the evidence is contrary to 

the pleadings, the dictum that no amount of evidence contrary to the pleadings, 

however cogent, can be relied on would apply. 

In the plaint, the specific plea of the plaintiffs-appellants in regard to payment of 

Rs.17000 was that it was initially agreed that the consideration would not be paid at the 

time of execution and registration of the sale deed, but would be paid later, against 

exchange with the Registration Receipt; that the appellants paid Rs.17000 to the second 

respondent at the time of registration of the sale deed; and that though the appellants 

were ready to pay the balance of Rs.5000, the second respondent stated that he would 

take the said amount when he needed it in exchange of the registration receipt. 

But the evidence led by the appellants was contrary to the pleadings. PW3 (the 

attesting witness to the sale deed), PW4, PW6 (first plaintiff) and PW7 (husband of the first 

plaintiff) deposed that a sum of Rs.17,000 was paid to the defendant at the residence of 

the first plaintiff, that thereafter they went to the Sub-Registrar’s office at Arrah and got the 

sale deed written by the scribe - PW5, and that thereafter, the second respondent 

executed the sale deed and got it registered. The sale deed dated 22.7.1988 also recited 

that Rs.17000 was received by the vendor prior to the execution of the sale deed and the 

balance of Rs.5000 was to be paid at the time of transfer of Registration Receipt. The first 

appellate court after analyzing the evidence held that the evidence was contrary to the 

pleadings and therefore liable to be rejected. When what is pleaded is not proved, or 

what is stated in the evidence is contrary to the pleadings, the dictum that no amount of 

evidence, contrary to the pleadings, howsoever cogent, can be relied on, would apply. 

(the second respondent) that they did not go to the residence of the first appellant on 

22.2.1988, but had gone directly to the Sub-Registrar’s office; that by then the sale deed 

had already been got written by the first appellant’s husband; that the sale deed was not 

read over to them; that the second respondent was informed that the sale price would be 

paid subsequently at the village and that sale could be completed and possession be 

delivered on payment and exchange of the Registration Receipt. The first appellate court 

also noted that the appellants alleged that there were two independent witnesses 

present at the relevant time, namely Dharmanand Pandey and Bindeshwar Pandey, but 

neither of them was examined. The first appellate court also referred to the recitals in the 

sale deed and the manner of the execution of the sale deed and concluded that no part 

of the sale consideration had been paid. This finding of fact recorded by the first 

appellate court, that the appellants had not established the payment of Rs.17000, after 

consideration of the entire evidence, affirmed by the High Court in second appeal, does 

not call for interference, in an appeal under Article 136 of the Constitution in the absence 

of any valid ground for interference.The first appellate court also found that there was no 

endorsement in the sale deed by the Sub-Registrar about payment of Rs.17000 in his 

presence, nor any separate receipt existed to show the payment of Rs.17000 prior to the 

preparation and the execution of the sale deed. The first appellate court believed the 



5 

 

  Civil  Procedure Code 

 

evidence of DW1 (attesting witness to the sale deed) and DW4 (the second respondent) 

that they did not go to the residence of the first appellant on 22.2.1988, but had gone 

directly to the Sub-Registrar’s office; that by then the sale deed had already been got 

written by the first appellant’s husband; that the sale deed was not read over to them; 

that the second respondent was informed that the sale price would be paid subsequently 

at the village and that sale could be completed and possession be delivered on payment 

and exchange of the Registration Receipt. The first appellate court also noted that the 

appellants alleged that there were two independent witnesses present at the relevant 

time, namely Dharmanand Pandey and Bindeshwar Pandey, but neither of them was 

examined. The first appellate court also referred to the recitals in the sale deed and the 

manner of the execution of the sale deed and concluded that no part of the sale 

consideration had been paid. This finding of fact recorded by the first appellate court, 

that the appellants had not established the payment of Rs.17000, after consideration of 

the entire evidence, affirmed by the High Court in second appeal, does not call for 

interference, in an appeal under Article 136 of the Constitution in the absence of any valid 

ground for interference. 

 We may now examine the facts of this case with reference to the said principles. 

As noticed above the first appellate court has recorded a finding of fact that the 

appellants had not paid the consideration of Rs.22000 at the time of execution and 

registration of the sale deed. This finding of fact (accepted by the High Court in second 

appeal) has been recorded after exhaustive consideration of the oral evidence and is not 

open to challenge. The trial court, the first appellate court and the High Court have 

concurrently found that though the sale deed recited that possession of the property was 

delivered to the purchasers, the possession was not in fact delivered and continued with 

the vendor (second respondent) and he had delivered the actual possession of the 

property to the first respondent when he subsequently, sold the property to the first 

respondent. Therefore, the recitals in the sale deed dated 22.2.1988, that the vendor had 

received the entire price of Rs.22000/- from the purchasers (that is Rs.17000 before 

execution of the sale deed and Rs.5000 at the time of exchange of registration receipt) 

and had transferred all his rights therein and that on such sale the vendor has not retained 

any title and that the vendor has relinquished and transferred the possession of the 

property to the purchasers, will not be of any assistance to the appellants to contend that 

the title has passed to them or part consideration was paid. It is an admitted fact that the 

registration receipt was retained by the vendor to be exchanged later in consideration of 

the sale price. It is also admitted that possession was not delivered though the deed 

recited that possession was delivered. The sale was categorically repudiated by the 

second respondent on 18.3.1988 by cancelling the sale deed. There is no evidence that 

the appellants offered the sale price of Rs.22000/- to the second respondent before the 

repudiation. The only possible inference is that the intention of the parties was that title 

would not pass until the consideration was not paid; and as the consideration was not 

paid, the sale in favour of the appellants did not come into effect and the title remained 

with the vendor and the sale deed dated 22.2.1988 was a dead letter. Consequently, the 

subsequent sale in favour of the first respondent was valid. 

We hasten to add that the practice of ta khubzul badlain (of title passing on 

exchange of equivalent) is prevalent only in Bihar. Normally, the recitals in a sale deed 
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about transfer of title, receipt of consideration and delivery of possession will be evidence 

of such acts and events; and on the execution and registration of the sale deed, the sale 

would be complete even if the sale price was not paid, and it will not be possible to 

cancel the sale deed unilaterally. The exception to this rule is stated in Kaliaperumal 

(supra). The practice of ‘ta khubzul badlain’ in Bihar recognizes that a duly executed sale 

deed will not operate as a transfer in preasenti but postpones the actual transfer of title, 

from the time of execution and registration of the deed, to the time of exchange of 

equivalents that is registration receipt and the sale consideration, if the intention of the 

parties was that title would pass only on payment of entire sale consideration. As a result, 

until and unless the duly executed and registered sale deed comes to the possession of 

the purchaser, or until the right to receive the original sale deed is secured by the 

purchaser by obtaining the registration receipt, the deed of sale merely remains an 

agreement to be performed and will not be a completed sale. But in States where such a 

practice is not prevalent, possession of Registration Receipt by the Vendor, may not, in the 

absence of other clear evidence, lead to an inference that consideration has not been 

paid or that title has not passed to the purchaser as recited in the duly executed deed of 

conveyance. Where the purchaser is from an outstation, the vendor being entrusted with 

the Registration Receipt, to collect the original sale deed and deliver it to the purchaser is 

common. Be that as it may. 

In view of the above, we hold that there is no merit in this appeal and the appeal is 

dismissed. 

Appeal is dismissed. 

*** 

5.  O.6 , R. 15 
G.M. Siddeshwar  V. Prasanna Kumar. Air 2013 SC 1549 

R.M. LODHA , J. CHELAMESWAR AND MADAN B. LOKUR ,JJ. 

ISSUE 

Verification of Pleadings –And affidavit  filed in support of pleadings –Are quite 

different –Affidavit is stand alone document –Not part of verification. 

The principal question of law raised for our consideration is whether, to maintain an 

election petition, it is imperative for an election petitioner to file an affidavit in terms of 

Order VI Rule 15(4) of the Code of Civil Procedure, 1908 in support of the averments 

made in the election petition in addition to an affidavit (in a case where resort to corrupt 

practices have been alleged against the returned candidate) as required by the proviso 

to Section 83(1) of the Representation of the People Act, 1951. In our opinion, there is no 

such mandate in the Representation of the People Act, 1951 and a reading of P.A. 

Mohammed Riyas v. M.K. Raghavan & Ors., (2012) 5 SCC 511 which suggests to the 

contrary, does not lay down correct law to this limited extent. 

Another question that has arisen is that if an affidavit filed in support of the 

allegations of corrupt practices of a returned candidate is not in the statutory Form No. 

25 prescribed by the Conduct of Election Rules, 1961, whether the election petition is 

liable to be summarily dismissed. In our opinion, as long as there is substantial compliance 

with the statutory form, there is no reason to summarily dismiss an election petition on this 
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ground. However, an opportunity must be given to the election petitioner to cure the 

defect. Further, merely because the affidavit may be defective, it cannot be said that 

the petition filed is not an election petition as understood by the Representation of the 

People Act, 1951. 

It seems to us that a plain and simple reading of Section83(1)(c) of the  Act clearly 

indicates that the requirement of an ‘additional’ affidavit is not to be found therein. While 

the requirement of “also” filing an affidavit in support of pleadings filed under the CPC 

may be mandatory in terms of Order VI Rule 15(4) of the CPC, the affidavit is not a part of 

the verification of the pleadings – both are quite different. While the Act does require a 

verification of the pleadings, the plain language of Section 83(1)(c) of the Act does not 

require an affidavit in support of the pleadings in an election petition. We are being 

asked to read a requirement that does not exist in Section 83(1)(c) of the Act. 

Applying these principles to the facts of the present case, it seems quite clear that 

the affidavit filed by Prasanna Kumar in compliance with the requirements of the proviso 

to Section 83(1) of the Act was not an integral part of the election petition, and no such 

case was set up. It also seems quite clear that the affidavit was in substantial compliance 

with the requirements of the law. Therefore, the High Court was quite right in coming to 

the conclusion that the affidavit not being in the prescribed format of Form No.25 and 

with a defective verification were curable defects and that an opportunity ought to be 

granted to Prasanna Kumar to cure the defects.  

No submissions were made with regard to the striking out, in accordance with 

Order VI rule 16 of the CPC, of specifically objectionable paragraphs in the election 

petition. In any event this is a matter for trial and we see no reason to take a view 

different from that taken by the High Court. 

There is no merit in these appeals and they are, accordingly dismissed, but without 

any costs. 

Appeals dismissed. 

*** 

6. O.9,R.13 : O. 21,R.4(4) 
Sushil K. Chakravarty (D) Thr. LRs. V. M/s. Tej Properties Pvt. Ltd.  2013 (I) CLR (SC) 919 
P. SATHASIVAM AND JAGDISH SINGH KHEHAR , JJ. 

Issue  

Procedure in case of death of once of several defendants or of sole defendant – 

Delay in filing interlocutory applications –Condo nation of. 

THE CASE 

 Respondent filed suit for specific suit for specific performance of an agreement to 

sell executed by respondent in respect of agricultural land owned by defendant-

Agreement dated 17.3.1992 contemplated a total consideration of Rs. 60,00,000/- out of 

which a sum of Rs. 22,00,000/- was passed on the defendant as earnest money-

Defendant entered appearance and filed a written statement on 6.3.1998 – Thereafter, 

defendant stopped appearing in the said civil suit – He was also not represented through 

counsel thereafter-Defendant died on 3.6.2003, i.e.  during the pendency of the suit-
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Defendant was not survived by any Class-1 heir- He however left behind two brothers-

Respondent-Plaintiff filed an interlocutory application under Order XXII Rule 4(4) for 

proceeding with the suit ex-parte-High Court proceeded  ex-parte and decreed the suit 

by granting specific performance of the agreement – Single Judge of the High Court 

decided suit without impleading legal heirs of defendant – Brothers of defendant filed an 

interlocutory application dismissed by the High Court – Whether suit filed by respondent 

could be decreed without impleading legal representatives of the defendant – Held, Yes- 

Whether the delay in filing interlocutory applications under Order IX Rule 9 and 13 could 

be condoned- Held, No. – Whether the High Court was justified in proceeding with the 

matter ex-part without first requiring the plaintiff to respondent implead legal 

representatives of deceased-defendant-Held, Yes. 

*** 

7. O.9 ,R. 13 

Surjit Kaur alias Sito v. Harmesh Pal. AIR 2013 P & H 72 
L. N. MITTAL, J. 

Issue 
  Setting aside of – Husband filed divorce petition against wife on ground of 

desertion and ex parte judgment and decree passed in his favour – Wife was never served 
with summons in divorce petition nor she ever refused to accept summons, as alleged by 

husband – False report of refusal of summons by wife was procured – Service by 

publication in Newspaper cannot be said to be sufficient service – Even otherwise, wife, 

who was rustic, illiterate villager, could not have read Newspaper in which notice for her 
service was published – As wife was not served properly in divorce petition, ex parte 
judgment and decree granting divorce, liable to be set aside. 

Setting side of ex parte judgment and decree – Bar of limitation – Wife learnt of ex 

parte judgment and decree granting divorce in favour of husband only in first week of 

May, 2000 – Application for setting aside ex parte judgment and decree filed on 31-5-2000 

–  Application well within limitation.  

As regards limitation, the wife has categorically asserted that she learnt of the ex-

parte judgment and decree in question only in first week of May, 2000, for setting aside 

the ex-parte judgment and decree is within limitation. The wife has explained that she 

learnt of ex-parte judgment and decree when the husband produced copy thereof in 

Women Police Station, where he was summoned pursuant to complaint made by the 

wife. The husband, in his reply, has admitted that he had produced the copy of ex-parte 

judgment and decree in the Women Police Station. Consequently, the application moved 

by the wife is also proved to be within limitation. 

For the reasons aforesaid, I find that the appellant-wife has made out sufficient 

ground for setting aside ex parte judgment and decree of divorce dated 27.09.1999. 

Finding of the trial court to the contrary is perverse and illegal and is based on misreading 

and misappreciation of evidence and is difficult to sustain. Accordingly, the instant First 

Appeal is allowed. Impugned order dated 27.02.2006 passed by learned Additional District 

Judge, Jalandhar is set aside. Application moved by appellant-wife for setting aside ex 

parte judgment and decree of divorce dated 27.09.1999 is allowed and said judgment 

and decree are set aside. The trial court shall now proceed with the divorce petition in 

accordance with law. 

 

 Record of the court below is sent back at once. 

 Parties are directed to appear  before the trial court on 10.05.2012 

Petition allowed 
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8. O.39,R.1 

Margaret  Almeida & Ors. etc. V. Bombay Catholic Co-Operative Housing  

Society Ltd. &  Ors. Etc. Etc. Air 2013 SC 1398 

P. Sathasivam and Jagdish Singh Khehar ,JJ. 

Issue 

Interim Relief –Grant of 

Co –operative Housing society –Resolution passed to redevelop land allotted to 

tenant-members-Demand made by tenant-members to divide society in tenant-

members society and freehold –members society –Rejection of demand by authorities 

under co-operative Act-Writ petition filed against order of Co-operative authorities –

Petition however withdrawn by tenant-members and members also agreeing to support 

re-development –Only miniscule number(5 out of 69) of tenant-members filing suit to 

cancel resolution and sale made by the society to developer –Prayer for grant of interim 

stay to resolution and consequent sale also made –Grant of interim stay would be 

unthinkable when claimant-members were far less than even simple  majority –And they 

by their act have deprived majority of members of their  rights, tilting the balance of 

convenience against the plaintiffs –Further act of plaintiffs of procuring better offer for 

redevelopment shows that entire action on plaintiff lack bona fide. 

Based on the factual position noticed by three of the petitioners/appellants in I.A. 

nos. 17-19 of 2012, the finding recorded by the High Court in respect of the offer of Rs.75 

crores can be stated to have been made at the behest of a rival builder Mr. B.Y. Chavan. 

Mr. B.Y. Chavan has even paid for the litigation expenses of the tenant-members. The 

tenant-members readily accepted the offer made by Mr. B.Y. Chavan, when he 

proposed before the High Court that he would act in the same manner as M/s. Sumer 

Associates. It is therefore natural to infer, that the tenant-members are agreeable to the 

redevelopment of 5.5 acres land comprising of Willingdon East in the manner 

contemplated by the resolution of the Catholic Society dated 6.12.2009 (and the 

consequential conveyance deed dated 7.12.2009), which is impugned in the suits filed 

by the tenant-members. This also prima facie shows that the action of the tenant-

members prima facie seems to lack bona fides. We therefore affirm the determination 

rendered by the High Court in the impugned order, that it was for the Catholic Society to 

decide who should be given the redevelopmental rights, and not the tenant-members 

who are a small minority of 15 persons (the number having now diminished to 5) who 

have initiated the litigation out of which the present proceedings have arisen. As of now, 

therefore, it is possible to prima facie infer, that the petitioners’/appellants’ claim before 

the High Court does not seem to be bona fide. They also do not prima facie seem to 

have genuinely initiated the instant litigation. In the above view of the matter, the opinion 

recorded by the High Court, that all arguments of the plaintiff based on law and equity 

vanished, upon the offer made by Mr. B.Y. Chavan, cannot be stated to be unjustified. 

For all the reasons recorded hereinabove, we find no merit in the instant Civil 

Appeals. The same are accordingly hereby dismissed. 

Appeals dismissed. 

*** 


