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Civil Procedure Code  

2. Order VI Rule 17 of CPC 

Binodini Sadual Vs. Ranjit Kumar Mohanty and Ors. 

Biswanath Rath, J. 

In The High Court of Orissa ,  Cuttack 

Date of Judgment-  16. 08. 2017 

Issue 

In the matter of amendment of the plaint after eighteen years of filing 

the suit . 
 

Relevant Extract  

This Civil Miscellaneous Petition involves the order dated 26.7.2016 
passed by the Civil Judge (Sr.Divn.), Baripada appearing at Annexure-3 and the 
order dated 11.4.2017 passed in Civil Revision No. 5/2016 by the 1st Additional 
District Judge, Baripda, vide Annexure-4. This Court finds, the order dated 
26.7.2016, vide Annexure-3 involves an application for amendment of the 
pleadings at the instance of the plaintiff thereby allowing the amendment of 
plaint with award of cost of Rs. 1000/- whereas the order dated 11.4.2017 
passed in Civil Revision No. 5/2016 appearing at Anexure-4 dismissing the Civil 
Revision against the order involving Annexure-3 on the ground of 
maintainability. 

 
 Short background involved in the case is that O.P.1-plaintiff filed T.S. No. 

65/98 for a judgment and decree of eviction against defendant Nos. 1 to 3 from 
'B' & 'C' Schedule land and demolition of the construction in the Schedule 'D' land 
subsequently registered as C.S. No. 65/98. It appears, pending suit for final 
adjudication, there has been number of amendments and ultimately an 
amendment involved herein was brought by way of an application dated 
20.4.2016 after long eighteen years of the institution of the suit by O.P.1 bringing 
the following proposed amendments :- 

    "Proposed Amendment 

    That in para-12 in the prayer portion after para-a (ai) be added a(i). That 
the plaintiffs right title and interest over Schedule-A land be declared. 

    That in para-10 after the word valued at Rs. 60,000/- the rest be deleted 
and in its place the following be added. 

    "But as it is a suit for declaration of title and eviction ACF worth of Rs. 
2984.25 has been paid". 

    That in Schedule-A in the second line after the word name of before the 
word in Mouza-Balarampur, the name wrongly typed as Durga Prasad 
Tiwary be deleted and in its place "Ranjit Kumar Mohanty" is to be 
included. 
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    The sketch map inadvertently not given is given for better appreciation of 
this case. 

    That in Schedule-B the description part is to be deleted and in its place 
the following be added. 

    "House standing over plot No. 667 which is in illegal occupation of 
defendant No. 1." 

                 In filing the application under Order 6 Rule 17 of C.P.C., O.P.1-plaintiff in 
paragraph-2 of the application contended that the defendants while filing the 
written statement have categorically taken a stand that the vendor of the plaintiff 
had no sailable right on the date of sale and accordingly has challenged the title 
of the plaintiff and his vendor and further contended that the requirement of 
amendment is based on the above stand of the defendants, particularly, 
challenging the title of the plaintiff in the written statement filed by them. To 
their objection, the defendant Nos. 1 & 2 objected the move for amendment on 
the premises that the amendment being filed after eighteen years of filing of the 
suit is not maintainable both in law and fact, there being no occasion for the 
plaintiff to file amendment at this point of time, the attempt for present 
amendment is only to linger the disposal of the suit. It is also contended by the 
defendant Nos. 1 & 2 that since the amendment with regard to declaration of 
right, title and interest involving Schedule A land, the amendment application is 
claimed to be not maintainable, the amendment leads to change the nature and 
character of the suit, the materials and the drawing being available from the 
threshold, it is contended that the plaintiff is not permitted to bring the facts and 
the sketch map through the amendment application after long gap of eighteen 
years. It is ultimately contended that in the event the amendment is allowed, it 
will lead to change the nature and character of the suit and further, there cannot 
be any effective adjudication of the prayer involved therein in absence of the co-
sharers. It is also contended that the amendment is also opposed for no materials 
supporting in favour of the plaintiff accompanying the amendment application. 

Learned trial court considering the rival contentions of the parties and 
following catena of decisions referred to at the time of hearing of the application 
for amendment allowed the amendment but however subject to grant of cost to 
mitigate the sufferings of the defendants. 

 Assailing the impugned order, Dr. A.K. Mohapatra, learned senior counsel 
for the petitioner reiterating the stand already taken in the court below 
submitted that the Civil Judge (Sr.Divn.), Baripada allowing the amendment 
without affording opportunity to the defendants and filing additional written 
statement is erroneous. Dr. Mohapatra further submitted that the plaintiff has 
already undertaken several amendments and the plaintiff was also otherwise 
precluded from bringing the pleadings and prayer made therein for his not 
bringing the same in the earlier occasions. Dr. Mohapatra alleged that the 
amendment being filed after lapse of eighteen years of filing of the suit without 
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explaining the delay for bringing such amendment that too without explaining 
his bona fide for not bringing the same earlier could not be properly assessed by 
the trial court. 

 To his opposition, Sri P.K. Rath, learned counsel for the O.P., plaintiff in the 
court below answering on the question of delay in filing the amendment 
application contended that for the filing of the additional written statement by 
defendant No. 2 on 22.9.2015 brought to the notice of the petitioner for the first 
time about the challenge to the mutation record and disputing the title of the 
plaintiff gave rise to the O.P.1 to bring the amendment application. On the merit 
of the amendment application, Sri Rath contended that the amendment sought 
for since is in consistence with the averments in the existing plaint at paragraph-
8, there being no other property involved or introduction of new property, the 
amendment sought for is within the permissible limit. It is further contended by 
Sri Rath that since the trial has not commenced, no prejudice is to be caused to 
the defendants in the event the amendment is allowed. It is lastly contended by 
Sri Rath that since the plaintiff is entitled to bring the independent suit claiming 
right, title and interest over the disputed property, rejection of the amendment 
application and forcing the plaintiff to go for independent suit will not only lead 
to multiplicity of litigations but will also linger the adjudication of the suit at 
hand.  

 Considering the rival contentions of the parties and going through the 
pleadings available on record, this Court finds, there is no dispute that the suit 
was originally filed in the year 1998 involving a suit for eviction alone being 
registered as T.S. No. 65/98, which was subsequently re-numbered as C.S. No. 
65/98 on the file of Civil Judge (Sr.Divn.), Baripada. The plaint in original stage 
was simply a suit for eviction specifically with the following prayer : 

  "Therefore, the plaintiff prays :- 

(a) That, the defendant No. 1 to 3 be evicted from the suit house 
described in schedule 'B' &'C' of the plaint and so also defendant No. 4 
be directed to demolish the boundary wall constructed over schedule 
'D' land and to give vacant possession to the plaintiff. 

(b)  Any other relief or reliefs as per law and equity be passed." 

                 Looking to the plaint averments in its original form from paragraphs-2, 

3, 4, 6, 7, 8 & 8(a), this Court finds, the plaintiff had a clear case of his right and 

title over the disputed property. Similarly from the reading of the averments in 

the written statement filed by the defendant No. 1 in the year 1999, this Court 

finds, there is clear denial to the transfer of the property in favour of the plaintiff. 

There has been specific response denying the possession of the vendor of the 

plaintiff as appearing in paragraph-7 of the written statement filed in 1999. 

There appears, there is also a denial of the induction of defendant No. 3 as tenant 

by Durga Prasad Tiwari. It is also claimed, there has been correct recording of the 



7 
 

possession in favour of the defendants by the Settlement Authority. There is also 

serious objection with regard to execution of sale deed in favour of the plaintiff 

appearing at paragraph-10 of the written statement filed in the year 1999. From 

whole reading of the written statement averments indicated herein above, this 

Court finds, there involves a strong challenge to the right and title of the plaintiff 

over the disputed property since 1999. The pleading and counter statement may 

be in the preliminary stage and the actual fact can be ascertained only after the 

trial involving the suit is concerned. 

 Considering the prima facie case and looking to the pleading in the plaint 

and the averments in the written statement, this Court is satisfied with the plea 

of Dr. Mohapatra, learned counsel for the petitioner that the amendment 

involving the right, title and interest of the property at the instance of the 

plaintiff has been brought after long gap of eighteen years and disbelieve the plea 

of the plaintiff that the plaintiff has for the first time came to know the challenge 

to the right, title and interest of the plaintiff from the additional written 

statement filed by defendant No. 2 in the year 2015, as such statement in the 

additional written statement is only a reiteration of the facts already there in the 

written statement. It appears, the defendant No. 2 since filing of the written 

statement in the year 1999 has a strong challenge to the right and title of the 

plaintiff. 

Considering the submission of Sri Rath, learned counsel for the O.Ps. that 
the amended provision of Order 6 Rule 17 of C.P.C. requiring satisfaction of due 
diligence in filing an amendment application with inordinate delay has no 
application to the case as the suit is prior to the amendment of Order 6 Rule 17 of 
C.P.C., this Court finds, though the amended provision is not applicable to the 
case at hand for being instituted in the year 1998 prior to the amendment, yet for 
the availability of the challenge to the plaintiff's right, title and interest over the 
disputed property having been brought by way of response in the written 
statement in the year 1999, this Court finds, the proposed amendment not only 
suffers on account of delay but also involves no bona fide action on the part of the 
plaintiff. On perusal of the discussions made in the impugned order, this Court 
finds, even though the trial court has taken into account the plea and objection of 
the respective parties but has failed to appreciate the delay in bringing the 
proposed amendment. 

 In spite of a clear pleading justifying right over property by the plaintiff 
and in spite of a clear denial of the plaintiff's claim of right and title over disputed 
property by the defendant No. 2 since 1999, it cannot be construed that plaintiff 
was unaware of challenge to his right and came to know this aspect only in 2014 
when additional written statement was filed. Besides plaintiff-O.P.1 since has 
amended the plaint on different occasions, nothing prevented the plaintiff to 
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bring such amendment earlier. Thus the present amendment is grossly barred by 
time and meant to frustrate the trial of the suit. This Court further observes that 
such amendment if allowed at this stage will not only change the nature and 
character of the suit but will put the defendants into prejudice. 

 Considering the submission of Dr. Mohapatra that the relief brought by 

way of amendment is grossly hit by limitation, this Court relying on a decision of 

Hon'ble apex Court reported in (2016) 1 SCC 530 observes that there is no 

manner of doubt that the amendment of plaint to incorporate the declaration of 

title is necessarily to relate back to the date of filing of the suit. Considering that 

the suit was filed in 1998 and the claim of right, title and interest being brought 

by way of amendment in April, 2016, the relief brought by way of amendment is 

grossly barred by time. Even though the amended provision at Order 6 Rule 17 of 

C.P.C. has no application to the case at hand but there being no appearance of 

bona fide step in bringing the amendment at the instance of the plaintiff here, 

amendment of this nature after nearly two decades is not permissible in the eye 

of law. For the view of the Hon'ble apex Court in (2016) 1 SCC 530 being a later 

judgment view expressed in (2002) 7 SCC 559 has no prevailing value. This Court 

observes that the attempt of amendment after two decades of the cause of action 

cannot be taken as a mere delay and latches on the other hand looking to the 

counter statement in the written statement filed in 1999, it appears, there is clear 

indication challenging the right, title and interest of the plaintiff from the 

threshold and this is a case of serious lapse on the part of the plaintiff thus it is a 

case where plaintiff shall be debarred from bringing a suit for declaration of 

right, title and interest at this stage even. For the pleadings in the plaint and the 

counter statement in the written statement filed in 1998 and 1999 respectively 

bring the dispute on the claim for right, title and interest involving the suit 

property, this case cannot be a case of cause of action taking place on filing of 

additional written statement. 

For the observations herein above and taking into consideration the 

decision of the Hon'ble apex Court, vide (2016) 15 SCC 530, this Court has no 

hesitation in interfering in the impugned order, vide Annexure-3 and thus the 

order, vide Annexure-3 is set aside. Amendment application stands rejected. So 

far the order, vide Annexure-4, for the observation herein above and since the 

proceeding involved therein was not maintainable, the order, vide Annexure-4 

needs no interference.  Under the circumstance, the Civil Miscellaneous Petition 

stands allowed. No cost. 

******* 
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3. Order XXI Rule 32 Sub Rule 5 of CPC  
Hrushikesh Sahoo and others  versus Taramani Dei and another  
Dr. A.K. Rath, J.  

In the High Court of Orissa , Cuttack 
Date of Judgment: 04.08.2017 

Issue  
In the matter of enforcement of a decree for permanent injunction 

whether covers both prohibitory as well as mandatory injunction. 
 

Relevant Extract  
 

This petition challenges the order dated 18.06.2015 passed by the learned 

Civil Judge (Jr.Divn.), Nimapara in Execution Case No.3 of 2003, whereby learned 

trial court partly allowed the execution case and rejected the claim of the 

decreeholder for delivery of possession of the suit land through process of the 

court. 

 

Since the dispute lies in a narrow compass, it is not say that the petitioners 

as plaintiffs instituted T.S. No.96/98 for declaration of title, confirmation of 

possession, correction of ROR and permanent injunction impleading the opposite 

parties as defendants. The suit was decreed in part. Learned trial court declared 

the right, title and interest and possession of the plaintiffs over a portion of the 

suit schedule land and injuncted the defendants permanently from interfering 

into the suit property. Assailing the judgment and decree of the learned trial 

court, the defendants filed appeal before the learned District Judge, Puri which 

was subsequently transferred to the court of the learned 1st Adhoc Additional 

District Judge, Puri and renumbered as T.A. No.15/26/63 of 2002/97/94. The 

appeal was eventually dismissed. While the matter stood thus, the decree holders 

levied Execution Case No.3 of 2003 in the court of the learned Civil Judge (Jr. 

Divn.), Puri for demarcation of suit land by a survey knowing commissioner, 

delivery of possession and recovery of cost. The judgment-debtors entered 

appearance and filed objection denying the assertions made in the petition. They 

denied the allegation of forcible demolition of boundary line. It is stated that the 

suit property is a homestead land, where the residential house of the D.Hr. is 

situated. The residential house of J.Drs. is situated over the plot of J.Drs. The suit 

property is clearly identifiable at the spot. It is further stated that the plaint is 

silent regarding existence of boundary line between the suit land and land of J.Dr. 

Both parties led evidence. Learned Executing Court assigned the following 

reasons and rejected the claim of the decree-holders for delivery of possession.  

 

“It is also not clearly proved from the execution petition as well as from 

the evidence about the nature of the boundary line. There is nothing in the 
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execution petition that the judgment debtors forcibly demolished the boundary 

line of the suit land by cutting the fence or by cutting the trees. So mere saying 

that the judgment debtors forcibly demolished the boundary lines of the suit land 

by violating the order of permanent injunction is not enough to prove that the 

judgment debtor violated the order of permanent injunction passed in the 

original suit. Furthermore, there is no materials in the suit to show that the 

decree holders are forcibly dispossessed or there is need to put the decree 

holders in possession by proper measurement and demolition of the suit land by 

a survey knowing commissioner through process of the court.” 

 

Mr. Samir Kumar Mishra, learned counsel for the petitioners submitted 

that judgment debtors had forcibly demolished the boundary line of the suit land 

and violated the order of injunction. In view of the same, the possession of the 

decree holder be restored on a proper demarcation by a survey knowing 

commissioner. He submitted that the learned Executing Court can grant recovery 

of possession. He placed reliance on sub-rule (1) of Rule 32 of Order 21 C.P.C. and 

contended that the words “the act required to be done” in sub-rule (5) covers 

both prohibitory as well as mandatory injunction. He placed reliance on the 

decision of this Court in the cases of Gopal Barik vs. Bhima Barik and another, 

1993 (I) OLR-139 and Chakradhar Paital (dead) after him, his LRs and others vs. 

Gelhi Bewa (dead) after him, his LRs and others, 2011 (II) OLR-885. 

 

Per contra, Mr. Gajendranath Rout, learned counsel for the opposite 

parties submitted that the suit property is a homestead land. The D.Hr. stated in 

the plaint that their residential house exist over the suit lands and the J.Dr. has 

their residential house over their plot. The suit property is clearly identifiable at 

the spot. The plaint is silent with regard to existence of any boundary line in 

between the suit land and the land of the J.Dr. There is no allegation that the D.Hr. 

has been dispossessed. He further submitted that the learned Executing Court 

cannot look into the report submitted after the decree is passed. 

 

In Gopal Barik (supra), this Court held that in a decree for permanent 

injunction, after getting possession through Court if the judgment-debtor 

disturbed the possession of the decree-holder, the decree can be executed since 

the same is alive to that extent. 

 

In Chakradhar Paital (dead) after him, his LRs and others (supra), this Court 

had the occasion to interpret sub-rule(1) and sub-rule(5) of Rule 32 of Order 21 

C.P.C. and held thus: 
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“6. It is evident from Sub-rule (1) of Rule 32, as quoted above, that a decree 
of injunction, be it a mandatory injunction or a prohibitory injunction, may be 
enforced by detention of the judgment-debtor in the civil prison or by attachment 
of his property, or by both. No other specific mode of execution of an injunction 
decree has been provided for in the procedure. However, Sub-rule (5) of Rule 32 
of Order 21, C.P.C. provides for enforcement of an injunction decree, which has 
not been obeyed by the judgment-debtor, directing the decree-holder or any 
other person to do the required act that will have effect of enforcement of such 
decree, at the cost of the judgmentdebtor. This mode of enforcement can be 
directed by the Court in the lieu or in addition to the other modes of enforcement 
prescribed under sub-rule (1) of Rule 32.  

7. Relying on the decision of this Court reported in ILR 1979 (I), Cuttack 

474; Fakira Pradhan v. Urdhaba Pradhan, the learned counsel for the petitioners 

submits that the manner of enforcement of an injunction decree in accordance 

with Sub-rule (5) of Rule 32 is limited only to a decree for a mandatory 

injunction and not prohibitory injunction. No doubt, the aforesaid decision 

supports the contention of the learned counsel for the petitioners. Placing 

reliance on the decisions of several other High Courts, this Court in the aforesaid 

case held as under: 

“……Sub-rule (1) of Rule 32 of Order 21, Civil Procedure Code applies both 
to mandatory as well as prohibitory injunctions. Sub-rule (5) of Rule 32 on the 
language used applied to mandatory injunctions only. The word ‘injunction’ 
under Sub-rule (5) has been qualified by the words ‘has not obeyed’ and the rule 
says that in the event of disobedience of the injunction, the Court may, direct that 
the act required to be done may be done so far as practicable by the decree 
holder. This could only be a mandatory direction. A prohibitory direction would 
be not to do an act. A prohibitory injunction is a negative one restraining the 
defendant from doing a particular act. The difference between the two is obvious 
and Rule 32(5) can only be construed as applying to mandatory injunctions and 
not to prohibitory injunctions…..” 
 

The aforesaid interpretation of Sub-rule (5) of Rule 32 would not, 

however, hold good after the incorporation of the Explanation thereto by the 

Amendment Act of 2002. The Explanation has explicitly made it clear that the 

expression, ‘the act required to be done’ in Sub-rule (5) covers both prohibitory 

as well as mandatory injunction. In case, it is held that sub-rule (5) with the 

Explanation will have application to the present case then the decision in Fakira 

Pradhan (supra) will have no application. Learned counsel for the petitioners has 

submitted that the C.P.C. Amendment Act of 2002 will not apply to the present 

execution case in which the decree passed in the year 1995 is being sought to be 

executed. In this context, he has relied upon the decisions of the apex Court, 

reported in 2007 (I) OLR (SC) 406; State Bank of Hyderabad v. Town Municipal 
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Council and (2006) 13 SCC 295; Kamla Devi v. Kushal Kanwar and another. The 

first decision cited by the learned counsel for the petitioners relates to 

amendment of pleadings in a suit filed in the year 1998 where the applicability of 

the proviso appended to Order 6, Rule 17, C.P.C., by the C.P.C. Amendment Act, 

2002 which debars amendment of pleadings after commencement of trial of the 

suit unless the party is able to satisfy the Court that in spite of due diligence he 

could not have pleaded the new facts prior to the commencement of trial. It was 

held therein that the proviso came into force as Section 16(2)(b) of the 2002 

Amendment Act so provides by way of repeal and saving. In the case of Kamala 

Devi (supra) it was held that a letters patent appeal which was filed prior to 

coming into force of the C.P.C. Amendment Act of 2002 that inserted Section 100-

A prohibiting such appeal would be maintainable as Section 100-A has no 

retrospective application. 

 

This execution case had been filed in 2009 when the judgment-debtors 

disobeyed the decree of permanent injunction by encroaching upon the suit land 

and dispossessing the decree holders. Explanation to Sub-rule (5) of Rule 32 of 

Order 21, C.P.C. came into force with effect from 01.07.2002 and this execution 

case having been filed after the Explanation came into force, sub-rule (5) will 

have application and the decree of prohibitory injunction in question can be 

enforced by way of recovery of possession where the judgment-debtors have 

disobeyed the said decree. This Court also in the decision reported in (2006) (II) 

CLR-368; Sabitri Khuntia and others v. Ram Avatar Modi has held that a decree for 

prohibitory injunction can be executed taking recourse to Sub-rule (5) of Rule 32 

by removing a cowshed raised by the judgment-debtors in violation of the 

decree. It is also held in the decision reported in AIR 2009 Punjab and Haryana 

188; Kapoor Singh v. Om Prakash that in the event of violation of a decree for 

prohibitory injunction by way of dispossession of the decree holder by the 

judgment-debtors, the executing Court has jurisdiction to restore possession in 

favour of the decree holder, who cannot be compelled to file another suit. The 

contention of the learned counsel for the petitioners that sub-rule (5) with its 

Explanation has no application to a decree for prohibitory injunction therefore 

fails.” 

 

In view of the authoritative pronouncement of this Court in the case of 

Chakradhar Paital (dead) after him, his LRs and others (supra), the impugned 

order is quashed. The matter is remitted back to the learned Executing Court to 

decide the same afresh. The petition is allowed. No costs. 

******* 
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4. Order XXI  Rules 2 & 3 of CPC  & 
      Section 17(2)Clause(vi)of the Indian Registration Act. 
Kishore Kumar Mohanty Versus Saroj Kumar Mohanty and others  
Dr. A. K. Rath, J. 

In the High Court of Orissa , Cuttack 
Date of Judgment: 11.08.2017 

Issue  
In the matter of recording compromise in execution case and 

registration of such property in case of creation of new right in favour of any 
party. 

 

Relevant Extract  
 

This petition challenges the order dated 6.1.2016 passed by the learned 

Additional Civil Judge (Sr. Division), Balasore in Execution Case No.3 of 2011. By 

the said order, the learned executing court allowed the application filed by the 

D.Hr and held that the compromise entered into between the parties is unlawful. 

 

Since the dispute lies in a narrow compass, it is not necessary to recount in 

detail the cases of the parties. Suffice it say that opposite party no.1 as plaintiff 

instituted Execution Case No.3 of 2011 for partition impleading the petitioner as 

well as opposite parties 2 to 9 as defendants. The petitioner was defendant no.2 

in the suit. The suit was decreed preliminarily on 4.5.2011. The final decree is 

drawn up on 21.4.2011. Thereafter, D.Hr. levid Execution Case No.3 of 2011. 

While the matter stood thus, the D.Hr. and J.Dr. no.2 had filed a joint compromise 

petition on 17.8.2015 in the execution petition to allot a house situate over the 

suit plot in favour of J.Dr. no.2 since the same was all along in possession of 

J.Dr.no.2. On 11.12.2015, the D.Hr. and J.Dr. were present in the court. They 

admitted the compromise to be correct. The learned executing court held that the 

compromise is lawful and, accordingly, the same was accepted. The execution 

case was disposed of in terms of the compromise. While the matter stood thus, 

D.Hr. filed an application on 11.12.2015 to recall the said order. It is stated that 

taking advantage of the old age of the D.Hr. and his mental condition, J.Dr no.2 

managed to take signature from him in some blank papers. The D.Hr. had not put 

any signature in the compromise petition. He was not mentally fit. The contents 

of the compromise petition were not read over and explained to him. Further, 

Order 23 Rule 3 is not applicable in the execution proceeding. The decree having 

not been registered is unlawful. J.Dr. filed objection. The learned trial court came 

to hold that on 11.12.2015 both parties were present in the court. The contents 

of the compromise petition were read over and explained to them. It negatived 

the plea of D.Hr. that compromise was not within his knowledge. The executing 

court cannot go behind the decree. In view of the embargo under Rule 4 of Order 
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23 C.P.C. the compromise cannot be entertained. The contents of compromise are 

compulsorily registrable. Held so, it allowed the petition of the D.Hr. 

 

Mr.B.Baug, learned Advocate for the petitioner submitted that during 

pendency of the execution case, compromise was arrived at between the D.Hr. 

and J.Dr. no.2. The compromise petition was filed in the court to allot a house, 

where J.Dr.no.2 resides with his family. On 11.12.2015 the parties were present 

in the court. The compromise petition was read over and explained to them. They 

admitted in the court about the same. The court on being satisfied that the 

compromise was lawful recoded the same. On untenable and unsupportable 

grounds, the D.Hr. filed an application to recall the same. He relied on the 

decisions of the apex Court in the case of N.K.Rajgarhia Vrs. Mahavir Plantation 

Ltd. And others, 2006 (I) CLR (SC)-152 and Bhoop Singh Vrs. Ram Singh Major 

and others, AIR 1996 SC 196. 

 

Per contra, Mr.P.K.Lenka, learned Advocate for opposite party no.1 

submitted that the D.Hr. is an old man. He was not in a fit state of mind. Taking 

advantage of the old age, J.Dr. no.2 took the signature of D.Hr. in some blank 

paper and utilized the same. He further contended that Order 23 Rule 4 C.P.C. is a 

bar to enter into a compromise in an execution case. Further the decree requires 

registration. The same was not done. The learned executing court rightly allowed 

the petition. 

 

In Lakshmi Narayanan Vrs. S.S.Pandian, AIR 2000 SC 2759, the appellant 

was the owner of premises. The respondent was a tenant. The appellant filed an 

eviction petition for eviction of the respondent. The same was decreed ex parte. 

Thereafter the appellant levied execution case. During pendency of the execution 

proceeding, the parties entered into a compromise outside the court. Pursuant 

thereto, the respondent surrendered possession of the front portion of the house 

and for the rest of the suit premises, the parties entered into an agreement of 

lease for three years. The compromise, inter alia, provided that in the event the 

respondent fails to vacate the premises on the expiry of the said period, the 

appellant will be entitled to have the decree executed against him and get 

possession of the same. On filing the memo of compromise in the court, the 

execution case was dismissed as not pressed, which is just before expiry of the 

said period. The appellant sent a written notice to the respondent to handover 

the vacant possession of the premises, the date on which the period of three 

years would be expire. The respondent failed to do so. The appellant filed a fresh 

execution case for recovery of possession of the premises. The respondent filed 
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an application to dismiss the same. The executing court by a common order 

dismissed the appellant’s petition and allowed the respondent’s petition. The 

appellant filed two civil revision petitions in the High Court of Madras. The High 

Court dismissed the said revision petitions. Thereafter the matter went to apex 

Court. The question arose before the apex Court for consideration whether in 

view of the compromise entered into between the parties and execution of a new 

lease deed, the ex parte decree dated May 2, 1990 got extinguished as such the 

appellant cannot get possession of the premises in execution of the existing 

decree. The apex Court held : 

`“7. It may be pointed out here that after the rights of the parties are 

crystallised on passing of a decree by a competent Court, in law they are not 

precluded from settling their disputes outside the Court. But to have the 

compromise recognised by a Court, it has to be recorded under Rule 2 of Order 

21, C.P.C. The consequence of not having it so recorded is contained in Rule 3 of 

Order 21 of the C.P.C. ………… 

 

Sub-rule (1) of Rule 2, noted above, requires that where any money 

payable under a decree is paid out of Court or the decree of any kind is otherwise 

adjusted in whole or in part to the satisfaction of the decree-holder, he shall 

certify that payment or adjustment in the Court which is to execute the decree 

and the Court is enjoined to record the same. Subrule (2) thereof enables the 

judgment-debtor or a person who has become surety for him to inform the Court 

of such payment or adjustment and prescribes the procedure to have it recorded. 

Rule 3 prohibits every Court executing the decree from recognising a payment or 

adjustment which has not been certified or recorded by the Court under the 

aforementioned sub-rules. 

 

 Taking a cue from Moti Lal Banker (dead) by his L.Rs Vrs. Maharaj Kumar 

Mahmmod Hasan Khan, A.I.R. 1968 SC 1087, the apex court in the case of 

N.K.Rajgarhia (supra) held that it now well settled that the parties may enter into 

a settlement even in an execution proceeding. The decisions in the case of in the 

case of Lakshmi Narayanan (supra) and N.K.Rajgarhia apply with proprio vigore 

to the facts of the case. 

The next question arises as to whether the compromise decree requires 

registration. On a survey of earlier decisions, the apex Court in the case of Bhoop 

Singh (supra) held thus. 

“16. We have to view the reach of Clause (vi), which is an exception to sub-
section (1), bearing all the aforesaid in mind. We would think that the exception 
engrafted is meant to cover that decree or order of a Court, including a decree or 
order expressed to be made on a compromise, which declares the pre-existing 
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right and does not by itself create new right, title or interest in praesenti in 
immovable property of the value of Rs.100/- or upwards. Any other view would 
find the mischief of avoidance of registration, which requires payment of stamp 
duty, embedded in the decree or order. 

17. It would, therefore, be the duty of the Court to examine in each case 
whether the parties have pre-existing right to the immovable property, or 
whether under the order or decree of the Court one party having right, title or 
interest therein agreed or suffered to extinguish the same and created right, title 
or interest in preasenti in immovable property of the value of Rs.100/- or 
upwards in favour of other party for the first time, either by compromise or 
presented consent. If latter be the position, the document is compulsorily 
registerable. 

18. The legal position qua Clause (vi) of Section 17(2) can, on the basis of 
the aforesaid discussion, be summarised as below : 
(1) Compromise decree if bona fide, in the sense that the compromise is not a 
device to obviate payment of stamp duty and frustrate the law relating to 
registration, would not require registration. In a converse situation, it would 
require registration. 
(2) If the compromise decree were to create for the first time right, title or 
interest in immovable property of the value of Rs.100/- or upwards in favour of 
any party to the suit, the decree or order would require registration. 
(3) If the decree were not to attract any of the Clauses of sub-section (1) of 
section 17, as was the position in the aforesaid Privy Council and this Court's 
cases, it is apparent that the decree would not require registration. 
(4) If the decree were not to embody the terms of compromise, as was the 
position in Lahore case, benefit from the terms of compromise cannot be derived, 
even if a suit were to be disposed of because of the compromise in question. 
(5) If the property dealt with by the decree be not the "subject matter of the suit 
or proceeding", Clause (vi) of subsection (2) would not operate, because of the 
amendment of this clause by Act 21 of 1929, which has its origin in the aforesaid 
decision of the Privy Council, according to which the original clause would have 
been attracted, even if it were to encompass property not litigated.” 

In view of the authoritative pronouncements of the apex Court in the case 

of Lakshmi Narayanan (supra) and N.K.Rajgarhia (supra), the conclusion is 

irresistible that the parties may enter into settlement even in an execution 

proceeding. But in the instant case, the compromise decree is to create for the 

first time right, title or interest in immovable property in favour of J.Dr. No.2 

value of which is more than Rs.100/-. Thus the decree would require 

registration. 
 

In view of the foregoing discussions, the petition is disposed of with an 

observation that in the event of non-registration of the compromise decree, the 

same shall not be given effect to and shall not have any binding effect. 
 

******* 
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5. Order 41 Rule 27 of CPC 
Pradeep Kumar Bhanja@Pradip Ku.Bhanj Versus State of Orissa and others  
Dr. A. K. Rath, J. 
  In the High Court of Orissa: Cuttack 

Date of Hearing & Judgment: 09.08.2017 
Issue 

In the matter of acceptance of certain documents as additional 
evidence. 
 

This petition challenges the order dated 9.3.2017 passed by the learned 

1st Additional District Judge, Sambalpur in R.F.A.No.29/18 of 2015-16, whereby 

and whereunder, the learned appellate court has rejected the application under 

Order 41, Rule 27 C.P.C. for acceptance of certain documents as additional 

evidence. 

 

The petitioner as plaintiff instituted C.S.No.19 of 2014 before the learned 

Civil Judge (Jr.Division), Rairakhol for declaration of right, title, interest and 

confirmation of possession over the suit land. The suit was dismissed. Feeling 

aggrieved, he filed R.F.A.No.29 of 2015 before the learned District Judge, 

Sambalpur, which was subsequently transferred to the court of the learned A.D.J., 

Sambalpur and renumbered as R.F.A.No.29/18 of 2015-16. He filed an 

application under Order 41 Rule 27 praying inter alia to accept certain 

documents as additional evidence and mark the same as exhibits. The same 

having been rejected, the instant petition has been filed to lacinate the said order. 

 

Heard Mr.Bose, learned Advocate for the petitioner and Ms.Mishra, learned 

Additional Standing Counsel for the State. 

 

The question does arise as to whether the learned appellate court can 

reject the application under Order 41 Rule 27 C.P.C before hearing of the appeal ? 

 

 The subject matter of dispute is no more res integra. 
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 In Sankar Pradhan Vrs. Premananda Pradhan (dead) and others, 2015(2) 

CLR 583, this Court in paragraph-7 of the report held as  follows:- 

 

“7. In Persotim Thakur Vrs. Lal Mohar Thakur and others, AIR 1931 Privy 

Council 143, it is held that under Cl.(1) (b) of Rule 27 it is only where the 

appellate Court “requires” it, ( i.e., finds it needful) that additional evidence can 

be admitted. It may be required to enable the Court to pronounce judgment or for 

any other substantial cause, but in either case it must be the Court that requires 

it. This is the plain grammatical reading of the sub-clause. The legitimate 

occasion for the exercise of this discretion is not whenever before the appeal is 

heard a party applies to adduce fresh evidence, but “when on examining the 

evidence as it stands some inherent lacuna or defect becomes apparent.” It may 

well be that the defect may be pointed out by a party, or that a party may move 

the Court to supply the defect, but the requirement must be the requirement of 

the Court upon its appreciation of the evidence as it stands. Wherever the Court 

adopts this procedure it is bound by Rule 27(2) to record its reasons for so doing 

(emphasis laid). The same view was taken by this Court in the cases of 

Banchhanidhi Behera Vrs. Ananta Upadhaya and others, AIR 1962 Orissa 9 and 

State Bank of India Vrs. M/s.Ashok Stores & others, 53 (1982) C.L.T.552. 

 

In view of the authoritative pronouncement of this Court in the case of 

Sankar Pradhan (supra), the inescapable conclusion is that the application for 

additional evidence can be considered at the time of hearing of the appeal. 

 

Resultantly, the order dated 9.3.2017 passed by the learned 1st Additional 

District Judge, Sambalpur in R.F.A.No.29/18 of 2015-16 is quashed. The appellate 

court shall consider the application of the appellant for additional evidence at the 

time of hearing of the appeal. The learned appellate court is directed to conclude 

the hearing of the appeal by end of December, 2017. The petition is allowed. 

******* 



19 
 

Criminal Procedure Code  
 
6. Section 195 (1) (a)(i) of the Criminal Procedure Code  
Central Bureau of Investigation Vs. M. Sivamani 
A.K. Goel &  U.U. Lalit, JJ. 

In the Supreme Court of India 
Date of Judgement - 01.08.2017 

Issue 
In the matter of taking cognizance in respect of offence  under section 

182 of the code except complaint in writing of the  concerned public servant. 
 

Relevant Extract  
 

These appeals have been preferred against Order dated 16th October, 

2015 of the High Court of judicature at Madras in Criminal Revision Case No. 2 of 

2009 and M.P. No. 1 of 2009. The High Court has quashed the proceedings 

against the Respondent in C.C. No. 15 of 2007 pending before the Additional 

Special Judge for CBI cases, Chennai. 

 

Facts stated in the charge sheet filed by the Appellant-CBI against the 

Respondent are that a claim petition was filed before the Motor Accident Claims 

Tribunal (MACT), Cuddalore seeking compensation of Rs. 22,00,000/- for death 

of Mohamed Farooque in a road accident on 11th October, 2002. The MACT 

partly upheld the claim and awarded Rs. 14,97,000/-. On appeal of the National 

Insurance Company (Insurance Company), the Madras High Court ordered 

investigation by CBCID into the allegation that the claim was false. After 

investigation, the CBCID filed charge sheet. The matter was later taken over by 

CBI under the directions of the Madras High Court which led the CBI to file the 

impugned charge sheet Under Sections 120-B r/w 182, 420, 468 r/w 471 Indian 

Penal Code and 13(2) r/w 13(i)(d) of Prevention of Corruption Act, 1988 r/w 

511 Indian Penal Code against A1 to A9. The Respondent is A-5. According to the 

CBI, the Insurance Company was cheated by A-1 by making false claim in 

connivance with the other accused. Mohamed Farooque sustained injuries by 

falling on his own from a scooter and not in accident as alleged. Different Accused 

were given different roles in conspiracy. The role given to the Respondent, who is 

an advocate, is of misrepresentation and producing false evidence, knowing the 

true facts. 

   

During pendency of proceedings on the charge sheet, the Respondent 

moved a petition pleading bar Under Section 195(1)(a)(i) Code of Criminal 

Procedure by submitting that cognizance in respect of offence Under Section 182 

Indian Penal Code could not be taken except "on the complaint in writing of the 
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public servant concerned or of some other public servant to whom he is 

administratively subordinate." Charge sheet by CBI was not such a complaint. 

The trial court dismissed the petition. 
 

On a revision before the High Court, the High Court reversed the order of 

the trial court. It was held: 
 

....Since Section 182, Indian Penal Code is found in the final report, a 

complaint in writing from the competent authority is very much essential and no 

deviation can be taken. Further, in Section 195(1)(a)(iii), it is mentioned that if 

there is any criminal conspiracy to commit such offence, complaint in writing by 

the competent authority is necessary. In the instant case, in the final report, it has 

been clearly stated that all Accused have contrived themselves and agreed to 

perform the said act. Further, since the Accused have been facing a charge Under 

Section 120-B, Indian Penal Code, the Court can very well come to a conclusion 

that each Accused is having vicarious liability. Under the said circumstances, the 

defence taken on the side of the Respondent is sans merit. It has already been 

pointed out that in respect of the offences mentioned in Section 195(1)(a)(i), a 

complaint in writing is very much essential. Further, as stated supra, in the 

instant case, Section 120-B is also available. Under the said circumstances also, a 

written complaint is very much essential as per the provisions of Section 

195(1)(a) (i) and (iii) of Code of Criminal Procedure The Court below has given a 

finding to the effect that the High Court has directed the CBI to conduct 

investigation and file a final report and the same has been done. It is pertinent to 

note that the order passed by the High Court is not at all sufficient to 

flout/bypass the mandatory provision of Section 195, Code of Criminal 

Procedure Under such circumstances, the contentions put forth on the side of the 

Respondent are not having any substance. It has already been discussed in detail 

that the reasons given by the Court-below for dismissing the present petition are 

totally against the existing law and the same can be eschewed. 

 

We have heard learned Counsel for the parties. 

 

It is submitted on behalf of the Appellant that it was on account of element 

of public interest that the High Court directed CBCID to look into the allegation 

relating to bogus claim. By a subsequent order dated 1st March, 2006 in W.P. 

Nos. 7389, 39956 and 39968 of 2005, further direction was given to handover 

the matter to the CBI in following terms: 
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We are, however, refraining from entering upon the details lest it may 

likely to prejudice either party, but we think that since the accusations are 

directed mainly against the local police officials, it is desirable to entrust the 

investigation of the matter to an independent agency like the CBI so that all 

concerned including the Insurance Companies may feel assured that an 

independent agency is looking into the matter and that would lend the final 

outcome of the investigation credibility. Mr. Somayaji may be right in saying that 

the local police are carrying out the investigation faithfully, but the same will lack 

credibility, since the allegations are mainly against the Police Department. 

Therefore, in our opinion, it would be advisable and desirable as well as in the 

interest of justice to entrust the investigation to the CBI forthwith in respect of 

the complaints filed by the National Insurance Company as well as other 

Insurance Companies.  

We accordingly direct that the CBI shall investigate into the said 

complaints filed by the Insurance Companies as well as complaints relating to the 

use of fake FIRs by different police stations. ... ... ...  

In view of above, on correct interpretation of the provision, bar of Section 

195 cannot apply in view of direction of the High Court.  

The question is whether there is non-compliance of Section 195(1)(a)(i) 

Code of Criminal Procedure in court taking cognizance of the offence in question, 

i.e. Section 182 Indian Penal Code. 

 

Section 195(1) Code of Criminal Procedure is as follows: 

  

195. Prosecution for contempt of lawful authority of public servants, for 

offences against public justice and for offences relating to documents given in 

evidence.--(1) No court shall take cognizance— 

 

(a)(i) of any offence punishable Under Sections 172 to 188 (both inclusive) of the 

Indian Penal Code (45 of 1860), or (ii) of any abetment of, or attempt to commit, 

such offence, or (iii) of any criminal conspiracy to commit such offence, except on 

the complaint in writing of the public servant concerned or of some other public 

servant to whom he is administratively subordinate; 

(b)(i) of any offence punishable under any of the following Sections of the Indian 

Penal Code (45 of 1860), namely, Sections 193 to 196 (both inclusive), 199, 200, 

205 to 211 (both inclusive) and 228, when such offence is alleged to have been 

committed in, or in relation to, any proceeding in any court, or  

(ii) of any offence described in Section 463, or punishable Under Section 471, 

Section 475 or Section 476, of the said Code, when such offence is alleged to have 
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been committed in respect of a document produced or given in evidence in a 

proceeding in any court, or 

(iii) of any criminal conspiracy to commit, or attempt to commit, or the abetment 

of, any offence specified in Sub-clause (i) or Sub-clause (ii), except on the 

complaint in writing of that court, or of some other court to which that court is 

subordinate. 

(Emphasis added) 

 

Contention raised on behalf of the Appellant-CBI is that the object and 

purpose of the bar created under the law against taking cognizance in respect of 

the specified offences is to control frivolous or vexatious proceedings by private 

parties. The Constitution Bench of this Court interpreted the bar Under Section 

195(1)(b)(ii) to be limited to a document where forgery was committed after it 

was produced or given in evidence before the court. It was held that if forgery 

was committed before the document was produced before the court, the bar 

under the said provision was not applicable. 

 In Perumal v. Janakai (2014) 5 SCC 377 it was held that bar under the 

provision will not apply if a High Court, as a superior court, directs a complaint to 

be filed in respect of offence covered by Section 195(1)(b)(i). It was, thus, 

submitted that in the present case protection Under Section 195(1)(a)(i) cannot 

apply as it was not at the instance of any private party but at the instance of the 

High Court that CBI investigation was directed to be conducted. "Other public 

servant to whom he is administratively subordinate" should not exclude the High 

Court. 

 

Learned Counsel for the Respondent however supported the view taken by 

the High Court. It was submitted that there was no reason to ignore the statutory 

bar against taking cognizance of an offence Under Section 182 except on the 

complaint in writing of the public servant concerned or who is administrative 

superior to whom which expression could not include the High Court. It was 

submitted that though on failure to perform a public duty, the public servant or 

his superior may be directed by the High Court by a mandamus to file a 

complaint, direction of the High Court to conduct investigation was not enough to 

exclude the statutory bar against taking of cognizance.  

 

Reliance has been placed on M.S. Ahlawat v. State of Haryana  (2000) 1 SCC 

278 laying down as follows: 

5. Chapter XI Indian Penal Code deals with "false evidence and offences 

against public justice" and Section 193 occurring therein provides for 
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punishment for giving or fabricating false evidence in a judicial proceeding. 

Section 195 of the Code of Criminal Procedure (CrPC) provides that where an act 

amounts to an offence of contempt of the lawful authority of public servants or to 

an offence against public justice such as giving false evidence Under Section 193 

Indian Penal Code etc. or to an offence relating to documents actually used in a 

court, private prosecutions are barred absolutely and only the court in relation to 

which the offence was committed may initiate proceedings. Provisions of Section 

195 Code of Criminal Procedure are mandatory and no court has jurisdiction to 

take cognizance of any of the offences mentioned therein unless there is a 

complaint in writing as required under that section. It is settled law that every 

incorrect or false statement does not make it incumbent upon the court to order 

prosecution, but (sic) to exercise judicial discretion to order prosecution only in 

the larger interest of the administration of justice. 

 

We have considered the rival submissions. We find merit in the contention 

raised on behalf of the Appellant. While the bar against cognizance of a specified 

offence is mandatory, the same has to be understood in the context of the 

purpose for which such a bar is created. The bar is not intended to take away 

remedy against a crime but only to protect an innocent person against false or 

frivolous proceedings by a private person. The expression "the public servant or 

his administrative superior" cannot exclude the High Court. It is clearly implicit 

in the direction of the High Court quoted above that it was necessary in the 

interest of justice to take cognizance of the offence in question. Direction of the 

High Court is at par with the direction of an administrative superior public 

servant to file a complaint in writing in terms of the statutory requirement. The 

protection intended by the Section against a private person fling a frivolous 

complaint is taken care of when the High Court finds that the matter was 

required to be gone into in public interest. Such direction cannot be rendered 

futile by invoking Section 195 to such a situation. Once the High Court directs 

investigation into a specified offence mentioned in Section 195, bar Under 

Section 195(1)(a) cannot be pressed into service. The view taken by the High 

Court will frustrate the object of law and cannot be sustained. Accordingly, we 

allow these appeals and set aside the impugned order. Since the matters have 

been hanging in fire for the last more than 15 years, it will be in the interest of 

justice that the proceedings are concluded as far as possible within six months. 
 

******* 
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7. Section 362 of the Code read with Sections 397,401,482 of Cr.P.C. 
R. Bhagirathi Reddy and another  Versus State of Odisha  
S. K. Sahoo, J.  

In the High Court of Orissa: Cuttack 
Date of Order: 16.08.2017 

Issue 
In the matter of modification/ review of judgment passed  by the High 

Court. 
Relevant Extract 

 

This Misc. Case has been filed by the petitioners R. Bhagirathi Reddy and 

Parsu Das to recall/modify the judgment and order of this Court dated 

18.10.2011 passed in Criminal Revision No.673 of 2003 and for acquitting the 

petitioners from conviction in view of the acquittal of the co-accused persons in 

Criminal Appeal No.33 of 2002 and Criminal Appeal No.90 of 2002. 
 

 This case arises out of Chatrapur P.S. Case No.290 of 1996, in which 

charge sheet was submitted against the petitioners and other co-accused persons 

namely N. Ganesh Reddy, Surendra Barik, Kumuda Pattnaik @ Maina, Gourahari 

Panda, Muna Polei, Surendra Behera and Bina Behera. While all of them were 

facing trial before the learned S.D.J.M., Chatrapur in G.R. Case No. 405 of 1996 for 

offences punishable under sections 452, 324, 326, 294, 341 read with section 34 

of the Indian Penal Code, the petitioners absconded at the stage of accused 

statement for which the case was splitted up and judgment in respect of the co-

accused persons was pronounced by the learned Trial Court on 19.02.1999 and 

they were convicted under sections 452, 324, 326, 341 read with section 34 of 

the Indian Penal Code though they were acquitted of the charge under section 

294 read with section 34 of the Indian Penal Code. Thereafter on apprehension of 

the petitioners, the accused statements were recorded and judgment was 

pronounced by the learned Sub-Divisional Judicial Magistrate, Chatrapur in G.R. 

Case No.405 of 1996(A)/T.R. No.509 of 1997 on 06.05.2000 and the learned Trial 

Court though acquitted the petitioners of the charge under section 294 read with 

section 34 of the Indian Penal Code but found them guilty under sections 452, 

324, 326, 341 read with section 34 of the Indian Penal Code and sentenced each 

of them to undergo S.I. for one month for the offence under sections 341/34 of 

the Indian Penal Code, R.I. for four months and to pay a fine of Rs.500/-, in 

default, to undergo S.I. for three months for the offence under sections 324/34 of 

the Indian Penal Code, R.I. for one year and to pay a fine of Rs.500/-, in default, to 

undergo S.I. for three months for the offence under sections 326/34 of the Indian 

Penal Code and R.I. for six months and to pay a fine of Rs.500/-, in default, to 

undergo S.I. for three months each for the offence under sections 452/34 of the 
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Indian Penal Code and the substantive sentences were directed to run 

concurrently.  

The petitioners preferred criminal appeal before the Court of Session 

which was heard by learned Second Additional Sessions Judge, Berhampur in 

Criminal Appeal No. 5 of 2001/Criminal Appeal No. 54 of 2000 GDC and the 

learned Appellate Court vide judgment and order dated 20.08.2003 set aside the 

order of conviction under sections 341/34 of the Indian Penal Code while 

confirming the order of conviction in respect of other offences and the sentences 

passed thereunder by the learned Trial Court. The criminal appeals preferred by 

co-accused persons namely N. Ganesh Reddy, Muna Polei, and Bina Behera in 

Criminal Appeal No. 33 of 2002/ Criminal Appeal No. 38 of 1999 GDC and by co-

accused Surendra Barik, Kumuda Pattnaik @ Maina and Gourahari Panda in 

Criminal Appeal No. 90 of 2002/ Criminal Appeal No. 48 of 1999 GDC were heard 

by learned Additional Sessions Judge, Chatrapur and those were allowed vide 

separate judgments and orders dated 06.12.2003 and the conviction order 

passed by the learned Trial Court was set aside 
 

The petitioners then preferred Criminal Revision No.673 of 2003 before 

this Court challenging the judgments and orders of conviction of the Courts 

below. This Court vide judgment and order dated 18.11.2011 while maintaining 

the order of conviction of the petitioners under sections 452, 324, 326 read with 

section 34 of the Indian Penal Code, modified the sentence and reduced it to four 

months subject to payment of fine of Rs.15,000/- (rupees fifteen thousand only) 

within a period of two months which was directed to be equally borne by both 

the petitioners and it was further directed that if the petitioners fail to deposit 

the said amount, the order of sentence shall revive.  

 

The petitioners preferred special leave petition before the Hon’ble 

Supreme Court in SLP (Criminal) No. CRLMP 3088/2015 with an application for 

condonation of delay which was of 1114 days. The Hon’ble Supreme Court 

dismissed the SLP application as no proper explanation was given by the 

petitioners and further holding that even on merit, no ground to interfere with 

the impugned order in exercise of jurisdiction under Article 136 of the 

Constitution of India was found.  
 

Mr. Yasobanta Das, learned Senior Advocate appearing for the petitioners 

strenuously and emphatically contended that at the time of hearing of the 

revision petition before this Court, the learned counsel then appearing for the 

petitioners submitted that he did not challenge the conviction of the petitioners 

on merit and confined his argument on the quantum of sentence only and 

accordingly, the sentence was reduced by this Court vide judgment and order 
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dated 18.11.2011. It is contended that the petitioners came to know about the 

pronouncement of judgment for the first time on 16.04.2014. It is further 

contended that criminal appeals preferred by co-accused persons were allowed 

by learned Additional Sessions Judge, Chatrapur and the judgment and order of 

conviction passed by the learned Trial Court was set aside. The learned counsel 

contended that even though the evidence against the petitioners and the co-

accused persons are identical, without bringing the acquittal orders to the notice 

of this Court at the time of hearing of the revision petition and without placing 

the revision petition on merit, surprisingly the learned counsel appearing then 

for the petitioners contended that he did not challenge the conviction of the 

petitioners on merit. It is further contended that after knowing the result of the 

revision petition belatedly when warrants were issued against the petitioners, 

the petitioners approached the Hon’ble Supreme Court. It is contended that on 

the self same set of evidence when six co-accused persons have already been 

acquitted, the order of conviction of the petitioners is illegal and unjustified and 

therefore, the same should be set aside. It is further contended that even though 

the Hon’ble Supreme Court exercising the jurisdiction under Article 136 of the 

Constitution of India has dismissed the special leave petition on the ground of 

delay and also on merit but it is a non-speaking order and therefore, it would not 

come within the purview of declaration of law by the Supreme Court within the 

meaning of Article 141 of the Constitution of India and therefore, there is no bar 

for this Court to recall/modify the earlier judgment and order dated 18.10.2011 

and set aside the Trial Court judgment and order of conviction basing on the 

judgments of the co-accused persons passed in criminal appeals.  

It is further contended that unless this Court recalls/modifies its earlier 

order dated 18.10.2011 and acquit the petitioners of all the charges like the co-

accused persons, there will be abuse of process and miscarriage of justice.  
 

Mr. Deepak Kumar, learned Addl. Standing Counsel appearing for the State 

on the other hand contended that when the revision petition has already been 

disposed of by this Court and the Hon’ble Supreme Court has dismissed the 

special leave petition on the ground of delay as well as on merit, there is no scope 

for this Court to recall/modify the judgment and order dated 18.10.2011 even 

invoking inherent power under section 482 of Cr.P.C. in view of the bar under 

section 362 of Cr.P.C.  

First point:- 

 The first point that crops up for consideration is whether after dismissal 

of the special leave petition by the Hon’ble Supreme Court in exercising 

jurisdiction under Article 136 of the Constitution of India both on the ground of 

delay and also on merit, this Court can entertain a Misc. Case to recall/modify its 
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earlier judgment which was challenged before the Hon’ble Supreme Court and 

take a contrary view.  
 

While countering the decisions relied upon by the learned counsel for the 

petitioners, the learned counsel for the State placed reliance in the cases of Hari 

Singh Mann -Vrs.- Harbhajan Singh Bajwa and Ors. reported in A.I.R. 2001 S.C. 43 

and Chhanni -Vrs.- State of U.P. reported in A.I.R. 2006 S.C. 3051, wherein it is 

held that there is no power of review with the Criminal Court after judgment has 

been rendered. The High Court can alter or review its judgment before it is 

signed. When an order is passed, it cannot be reviewed. Section 362 Code of 

Criminal Procedure is based on an acknowledged principle of law that once a 

matter is finally disposed of by a Court, the said Court in the absence of a specific 

statutory provision becomes functus officio and is disentitled to entertain a fresh 

prayer for any relief unless the former order of final disposal is set aside by a 

Court of competent jurisdiction in a manner prescribed by law. The Court 

becomes functus officio the moment the order for disposing of a case is signed. 

Such an order cannot be altered except to the extent of correcting a clerical or 

arithmetical error. There is also no provision for modification of the judgment. In 

the case of Moti Lal -Vrs.- State of M.P. reported in A.I.R. 1994 S.C. 1544 and State 

of Kerala -Vrs.- M.M. Manikantan Nair reported in A.I.R. 2001 S.C. 2145, it is held 

that the prohibition contained in section 362 Code of Criminal Procedure is 

absolute after the judgment is signed. Even the High Court in exercise of its 

inherent power under Section 482 Code of Criminal Procedure has no authority 

or jurisdiction to alter/review the same. 
 

In the case of Smt. Sooraj Devi -Vrs.- Pyare Lal and Anr. reported in A.I.R. 

1981 S.C. 736, it is held that the prohibition in section 362 Code of Criminal 

Procedure against the Court altering or reviewing its judgment, is subject to what 

is 'otherwise provided by this Code or by any other law for the time being in 

force'. Those words, however, refer to those provisions only where the Court has 

been expressly authorised by the Code or other law to alter or review its 

judgment. The inherent power of the Court is not contemplated by the saving 

provision contained in section 362 of the Code of Criminal Procedure and, 

therefore, the attempt to invoke that power can be of no avail.  
 

The decisions placed by the learned counsel for the petitioners are 

distinguishable in the context of the present facts of the case. Section 362 of 

Cr.P.C. clearly stipulates that once the criminal Court signs its judgment or final 

order disposing of a case; it shall not alter or review the same except to correct a 

clerical or arithmetical error. Even though there is no such things as the principle 

of constructive res judicata in a criminal case but there is no scope for any review 
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of the judgment by a Court after it signs its judgment or final order disposing of 

the case either at the instance of any party or even suo motu by exercising its 

inherent power under section 482 of Cr.P.C. The power of recall is different than 

the power of altering or reviewing the judgment. A criminal revision petition, 

once admitted, cannot be dismissed for default but has to be adjudicated on 

merits. The Code of Criminal Procedure does not contemplate of making an order 

of dismissal of revision for default. Once the records of the Courts below are 

called for, the High Court can exercise its powers under section 401 read with 

section 397 of Cr.P.C. to examine the correctness, legality or propriety of the 

order, recorded or passed irrespective of the fact whether the counsel for the 

petitioner is present or not at the time of call of the matter for final hearing. 

However, if on a petition filed by the petitioner, the Court is satisfied that due to 

some unavoidable reason, the learned counsel for the petitioner could not appear 

when the matter was taken up for hearing, it may recall the order passed in rare 

cases for the ends of justice and to prevent miscarriage of justice. As soon as the 

judgment or final order disposing of the case is signed, it becomes final and the 

Court is functus officio. The only remedy available to the aggrieved party is to 

challenge the order in the higher Court. Unlike the statutory provision under 

order XLVII of Code of Civil Procedure, there is no provision in the Cr.P.C. for 

review of the judgment or final order disposing of a case once it is signed.  
 

It cannot be lost sight of that the Hon’ble Supreme Court has passed the 

following order:- 
 

 “Heard learned counsel for the petitioners.  
 

No proper explanation has been given out by the petitioners to condone 

the delay of 1114 days in filing the SLP. The application for condonation of delay 

is accordingly dismissed.  
 

Even on merits, we find no ground to  interfere with the impugned order in 

exercise of our jurisdiction under Article 136 of the Constitution of India. 
 

 This special leave petition is accordingly dismissed on the ground of delay 

as also on merit.” 
 

Even though the order passed by the Hon’ble Supreme Court is a non-

speaking one and no reasonings have been assigned thereon for dismissal of the 

special leave petition but it is clear that the Hon’ble Court not only considered the 

matter on the ground of delay but also on merit. Such order refusing special leave 

to appeal may not stand substituted in place of the judgment of this Court under 

challenge and may not attract the doctrine of merger and may not be a 

declaration of law by the Supreme Court under Article 141 of the Constitution of 

India but it is apparent that the Hon’ble Court was not inclined to exercise its 
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discretion so as to allow the petitioners to file an appeal. After dismissal of the 

special leave petition, when there is no statutory right of review available for the 

petitioners under Cr.P.C., this Court cannot assume such a jurisdiction to decide 

the case on merits when there is no apparent error noticed in the earlier 

judgment. Therefore, the contentions raised by the learned counsel for the 

petitioners that after dismissal of the special leave petition by the Hon’ble 

Supreme Court, this Court can entertain a Misc. Case to recall/modify/review its 

earlier judgment, are not acceptable on the principle of judicial discipline as well 

as on law. 

Second point:- 
 

 The learned counsel for the petitioners while canvassing his second point 

contended that even if the counsel for the petitioners in order to cut short the 

matter did not challenge the conviction on merit but nonetheless it was 

obligatory on the part of this Court to decide the revision on merits and not to 

accept the concession and proceed to deal with the sentence aspect only. He 

placed reliance in the case of Jeetu Alias Jitendra -Vrs.- State of Chhattisgarh 

reported in (2013) 11 Supreme Court Cases 489 wherein Hon’ble Justice Dipak 

Misra speaking for the Bench, observed as follows:- 
 

 “21. Tested on the touchstone of the aforesaid legal principles, it is 

luminescent that the High Court has not made any effort to satisfy its conscience 

and accepted the concession given by the counsel in a routine manner. At this 

juncture, we are obliged to state that when a convicted person prefers an appeal, 

he has the legitimate expectation to be dealt with by the Courts in accordance 

with law. He has intrinsic faith in the criminal justice dispensation system and it 

is the sacred duty of the adjudicatory system to remain alive to the said faith. 

That apart, he has embedded trust in his counsel that he shall put forth his case 

to the best of his ability assailing the conviction and to do full justice to the case. 

That apart, a counsel is expected to assist the Courts in reaching a correct 

conclusion. Therefore, it is the obligation of the Court to decide the appeal on 

merits and not accept the concession and proceed to deal with the sentence, for 

the said mode and method defeats the fundamental purpose of the justice 

delivery system. We are compelled to note here that we have come across many 

cases where the High Courts, after recording the non challenge to the conviction, 

have proceeded to dwell upon the proportionality of the quantum of sentence. 

We may clearly state that the same being impermissible in law should not be 

taken resort to. It should be borne in mind that a convict who has been imposed 

substantive sentence is deprived of his liberty, the stem of life that should not 

ordinarily be stenosed, and hence, it is the duty of the Court to see that the cause 
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of justice is subserved with serenity in accordance with the established 

principles of law.” 

The ratio laid down in the case of Jeetu Alias Jitendra (supra) is not 

applicable to a revision petition inasmuch as the revisional Court is not bound to 

address on the merits of the case even though the learned counsel for the 

petitioner submits that he does not want to address any arguments on merits but 

only on the quantum of sentence. The counsel for the petitioner is the best 

person to decide as to whether to address the Court on merits along with 

sentence aspect or only on the quantum of sentence. After going through the 

brief at the time of preparation for argument, if the counsel for the petitioner is 

convinced that there is nothing on merits to argue and the lower Courts 

judgments on conviction aspect do not suffer from any infirmity, he might think it 

proper not to address the Court on merits of the revision petition as it would be a 

sheer wastage of valuable time of the Court which would ultimately yield no 

result and in such eventuality, he would be quite justified in making the 

submission that he does not want to address the Court on merits. If the counsel 

for the petitioner so decides and makes a submission not to address on merits, 

the revisional Court is not bound to go into merits of the case. However, in spite 

of such submission made by the counsel for the petitioner not to address the 

Court on merits, in view of the discretionary power conferred on the High Court 

while exercising powers of revision under section 401 of Cr.P.C. to exercise the 

power conferred on a Court of appeal by section 386 of Cr.P.C., in appropriate 

cases, the revisional Court can go into the merits for testing the correctness, 

legality or propriety of any finding recorded by the Court below. There is some 

restriction as to the manner in which the power in revision as opposed to that in 

appeal is to be used. Revision is not right of litigant. Exercise of revisional power 

by the High Court under section 397 read with section 401 of Cr.P.C. is to call for 

the records of any inferior criminal Court and to examine the correctness, legality 

or propriety of any finding, sentence or order, recorded or passed, and as to the 

regularity of any proceedings of such inferior Court and to pass appropriate 

orders. Revisional power of the High Court is purely discretionary and should be 

exercised only in rare cases to prevent miscarriage of justice when there is 

glaring defect in the procedure on the point of law resulting in the failure of 

justice. 
 

Therefore, the contentions raised by the learned counsel for the 

petitioners that in spite of the concession made the counsel not to challenge the 

conviction of the petitioners on merits, this Court should have decided the 

revision petition on merits apart from dealing with the sentence aspect, cannot 

be accepted. 
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Third point:- 

The learned counsel for the petitioners raised his third point and 

contended that law is well settled that where on the evaluation of a case, this 

Court reaches the conclusion that no conviction of any accused is possible, the 

benefit of doubt must also be extended to the co-accused similarly situated 

though he has not challenged the order of conviction by way of an appeal, in 

other words, it becomes the duty of the High Court to extend the benefit of 

acquittal in the appeals also to a nonappealing similarly situated accused.  
 

Even though there is no dispute over the proposition of law advanced by 

the learned counsel for the petitioners but when the acquittal judgments in 

respect of the co-accused persons passed in criminal appeals were not placed at 

the time of hearing of the revision petition and it is not known as to whether such 

judgments were placed before the Hon’ble Supreme Court in the special leave 

petition or not, there is no scope for this Court to assess the evidence against the 

petitioners vis-à-vis the evidence against the co-accused persons already 

acquitted in this Misc. Case so as to give benefit of acquittal to the petitioners. A 

counsel for the petitioner while arguing a revision petition can address the Court 

on all the grounds taken in the petition or on some specific grounds leaving the 

other grounds. If after considering the grounds argued, the revisional Court 

passes a judgment or final order, it cannot be reviewed or modified or even 

recalled on the ground that inadvertently the counsel for the petitioner could not 

address the Court on some other relevant grounds. If such things are permitted 

then there would be no end to it and even after the judgment or final order is 

passed, the petitioner will come up with petition after petition to recall and 

rehear the revision petition on some left out grounds and thereby making 

mockery of the very purpose underlying the provision contemplated under 

section 362 of Cr.P.C.  

The judgment pronounced by this Court on 18.10.2011 is neither without 

jurisdiction nor in violation of principles of natural justice. This Court after giving 

due opportunity of hearing to the learned counsels for the petitioners and the 

State decided the revision petition and the special leave petition against such 

decision has been dismissed and therefore, entertaining this Misc. Case and 

allowing the prayer for recall/modification and thereby reviewing the judgment 

and passing an order of acquittal of the petitioners would be against the 

statutory provision under section 362 of the Cr.P.C. which is impermissible even 

invoking the inherent power under section 482 of Cr.P.C. Therefore, the Misc. 

Case being devoid of merit, stands dismissed. 

******* 
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7. Section 482 of Cr.P.C.  

Rakhi Mishra Vs. State of Bihar and Ors. 

S.A. Bobde &  L. Nageswara Rao, JJ. 

In the Supreme Court of India 

Date of Judgment -  24. 08. 2017 

Issue  

In the  matter of quashing of criminal proceedings initiated under 

Section 498 –A read with 34 ,Section 354 –A, Section 354-B of I.P.C and 

Sections 3 & 4 of Dowry Prohibition Act ,1961. 

 Leave granted. This Appeal is filed against an order dated 22.09.2014 

passed by the High Court of Judicature at Patna allowing the application filed 

Under Section 482 Code of Criminal Procedure by Respondents 2 and 4 to 10. 

 A complaint was preferred by the Appellant on 18.07.2013 to the SHO, 

Police Station Bihiya, District Bhojpur, Bihar which was registered as FIR No. 140 

of 2013 dated 18.07.2013 Under Section 498A, 323, 354A(1), 354B read with 

Section 34 of the Indian Penal Code, 1860 and Sections 3 and 4 of the Dowry 

Prohibition Act, 1961. It was stated in the said complaint that the Appellant was 

married to Santosh Kumar Tiwari son of Shivdhyan Tiwari on 18.02.2012. She 

complained of ill-treatment at the hands of her husband and the other members 

of his family. She mentioned about the demand of a car. She further stated in the 

complaint that her father had already given a dowry of Rs. 4 lakhs besides gifts 

like motor-cycle, T.V. fridge, cooler, washing machine, sofa, bed, almirah, five suit 

cases, one big box and gold ornaments in which necklace, chain, 6 pieces bangles, 

ear rings, jhumka, tops, ring and silver ornaments in which two payals, bichiyas 

and other things, the price of which was around Rs. 5 lakhs. 

 The Appellant’s husband was working in the Air Force and he was 

threatening that she would be killed if the demand of additional dowry was not 

met. She also complained of attempted rape by her father-in-law. Allegations 

were made by the Appellant in her complaint against ill-treatment by the 

Respondents. On completion of investigation, a charge-sheet was filed on 

11.10.2010 against Santosh Kumar Tiwari. The Investigating Officer did not find 

any material regarding the involvement of the Respondent Nos. 2, 3, 4 and 5. By 

an order dated 20.01.2014, the Chief Judicial Magistrate, while taking note of the 

fact that the names of Santosh Kumar Tiwari and Respondent Nos. 6 to 12 were 

mentioned in column No. 11 of the charge-sheet, issued summons to Respondent 

Nos. 2 to 11 along with Santosh Kumar Tiwari. The Chief Judicial Magistrate 

found that a prima facie case was made out against the Respondents also for 

their involvement in offences Under Sections 498A/34, 354A, 354B of Indian 
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Penal Code and Sections 3 and 4 of the Dowry Prohibition Act, 1961. The 

Respondents filed an application Under Section 482 Code of Criminal Procedure 

seeking quashing of the proceedings which was allowed by an order dated 

22.09.2014 by the High Court, the legality of which is assailed in this appeal. 

 We have heard learned Counsel appearing for the parties. We are of the 

considered opinion that the High Court erred in allowing the application filed by 

Respondent Nos. 2, 4, 5, 6, 7, 8, 9 and 10 and quashing the criminal proceedings 

against them. A perusal of the FIR would clearly show that the Appellant alleged 

cruelty against Respondent Nos. 2, 4, 5, 6, 7, 8, 9 and 10. This Court in Sonu Gupta 

v. Deepak Gupta and Ors. MANU/SC/0127/2015MANU/SC/0127/2015 : (2015) 

3 SCC 424, 426 held as follows: 

    At the stage of cognizance and summoning the Magistrate is required to apply 

his judicial mind only with a view to take cognizance of the offence to find out 

whether a prima facie case is made out for summoning the Accused persons. At 

this stage, the Magistrate is not required to consider the defence version or 

materials or arguments nor he is required to evaluate the merits of the materials 

or evidence of the complainant, because the Magistrate must not undertake the 

exercise to find out at this stage whether the materials would lead to conviction 

or not. 

 The order passed by the Trial Court taking cognizance against R-2 and R-4 

to R-9 is in conformity with the law laid down in the above judgment. It is settled 

law that the power Under Section 482 Code of Criminal Procedure is exercised by 

the High Court only in exceptional circumstances only when a prima facie case is 

not made out against the accused. The test applied by this Court for interference 

at the initial stage of a prosecution is whether the uncontroverted allegations 

prima facie establish a case. 

 A perusal of the complaint would disclose a prima facie case against 

Respondent Nos. 2, 4 to 10. The order passed by the Chief Judicial Magistrate by 

which cognizance was taken ought not to have been interfered with by the High 

Court. 

 For the aforementioned reasons the Appeal is allowed and the order of 

the High Court quashing the criminal proceedings against Respondent Nos. 2, 4, 

5, 6, 7, 8, 9 and 10 is set aside. The Respondents are not precluded from availing 

remedies available to them. 
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Indian Penal Code 

9. Section 302 read with 34 of Indian Penal Code  
Rajkishore Purohit Vs. State of Madhya Pradesh and Others 
Ranjan Gogoi &  Navin Sinha , JJ 

In the Supreme Court of India 
Date of Judgment - 01.08.2017.  

Issue 
In the matter of appeal against acquittal by High Court reversing 

sentence of conviction passed by the Sessions Judge under Sections 302 /34 
of IPC. 

Leave granted. The conviction of respondent no.2, under Section 302/34 

IPC, by the Sessions Judge, Sagar, in Sessions Trial No. 369 of 1997, has been 

reversed by the High Court in appeal, acquitting him. The appellant, brother of 

the deceased, assails the acquittal. 

 Lokman Khatik, accused no.3, was peeved with the meeting being held for 

his removal from the post of Mayor. The deceased was the President of the 

Congress Sewa Dal, spearheading the campaign. The trial court from the evidence 

arrived at the finding that all the four accused came together to the place of 

occurrence in a white ambassador car. Accused no.3 identified the deceased to 

Jitendra @ Jittu, accused no.2. Thereafter, respondent no.2 accompanied by the 

latter and accused no.4, Bhupendra, proceeded towards the deceased. Accused 

no.2 took out a revolver from his waist and fired at the deceased while the other 

two accused provided cover. All the four accused then left the place of occurrence 

in the ambassador car. The deceased died on the way to the hospital. The plea of 

alibi by respondent no.2 was disbelieved. 

 Accused no.2 was convicted under Section 302, IPC to Life imprisonment 

and rigorous imprisonment for one year under Section 25(1)(a) of the Arms Act. 

He is stated to have served out his sentence. Respondent no.2 and the other 

accused were convicted to Life imprisonment under Section 302/34 IPC. 

 The High Court, in the appeal preferred by respondent no.2, acquitted 

him, on the reasoning that no overt act of assault was attributed to him, neither 

was he armed, much less gave any exhortation. His mere presence was not 

sufficient to sustain the conviction, attributing common intention. It was further 

reasoned 2 that respondent no. 2 may have had no knowledge that accused no.2 

was carrying a revolver. 
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 The submission on behalf of the appellant was that the High Court has 

grossly erred in acquitting respondent no.2. There existed sufficient evidence to 

decipher common intention. Overt act by a co-accused or possession of weapons 

by him was not necessary to conclude the existence of common intention. There 

has been inadequate appreciation of evidence to erroneously conclude lack of 

common intention. 

A well reasoned order of the Trial Court has erroneously been set aside on 

a presumptive reasoning based on conjectures and surmises beyond the defence 

of respondent no.2 himself, that he may have been unaware of the fact that the 

co-accused was possessed of a revolver. It has resulted in grave miscarriage of 

justice, warranting interference by this Court. 

 Learned counsel for respondent no. 2 submitted that his mere presence at 

the place of occurrence along with other co-accused was not sufficient to infer 

common intention. The fact that they may have come together to the place of 

occurrence was also not sufficient. There is no positive evidence that they all left 

together after the assault in the same car. No overt act had been attributed to him 

and neither 3 was he possessed of any weapon. The High Court has held that he 

was not aware of the fact that the co-accused was carrying a revolver. There was 

inadequate evidence that he had moved forward with co-accused towards the 

deceased after which the assault took place. 

 We have considered the respective submissions, and the materials on 

record. The order of acquittal, in the facts and circumstances of the case, is 

unsustainable, and deserves to be set aside for reasons discussed hereinafter. 

 Respondent no.2 was the nephew of accused no.3. The meeting had been 

called to protest for removal of accused no.3 from the post of Mayor on 

allegations of corruption, with the slogan "Lokman Hatao Congress Bachaao". The 

deceased was the President of the Congress Sewa Dal. Apparently the accused 

were peeved with the summoning of the meeting. The evidence of PWs 1, 4, 5, 13 

and 23 are consistent that the four accused came together and alighted from a 

white Ambassador Car. Accused no.3 identified the deceased. Respondent no. 2, 

along with accused nos.2 and 4 moved forward towards the deceased. 

Accused no.4 and respondent no.2 then exhorted to kill the deceased, at 

which stage accused no.2 pulled out a revolver and fired at the deceased. In the 

melee that followed the shooting, the accused 4 persons fled together in the car. 
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The appellant, PW-1 was the own brother of the deceased and PW-5, the brother-

in-law. 

There is no reason why they should be lying and falsely naming another as 

the assailants, shielding the real accused, especially when they were eye 

witnesses to the occurrence. Respondent no.2 has not urged false implication, 

and on the contrary took the defence of alibi, which has been disbelieved by the 

trial court and affirmed by the High Court. The taking of a false plea is an 

additional aggravating factor against the accused. 

 Common intention is a state of mind. It is not possible to read a person's 

mind. There can hardly be direct evidence of common intention. The existence or 

non-existence of a common intention amongst the accused has to be deciphered 

cumulatively from their conduct and behavior in the facts and circumstances of 

each case. Events prior to the occurrence as also after, and during the occurrence, 

are all relevant to deduce if there existed any common intention. There can be no 

straight jacket formula. The absence of any overt act of assault, exhortation or 

possession of weapon cannot be singularly determinative of absence of common 

intention. 

 Though judicial precedents with regard to common intention stand well 

entrenched, it will be sufficient to refer State of Rajasthan vs. Shobha Ram, 

(2013) 14 SCC 732, observing as follows :- 

"10. Insofar as common intention is concerned, it is a state of mind of an 

accused which can be inferred objectively from his conduct displayed in the 

course of commission of crime and also from prior and subsequent attendant 

circumstances. As observed in Hari Ram v. State of U.P.6 (SCC p. 622, para 21), 

the existence of direct proof of common intention is seldom available and, 

therefore, such intention can only be inferred from the circumstances appearing 

from the proved facts of the case and the proved circumstances.Therefore, in 

order to bring home the charge of common intention, the prosecution has to 

establish by evidence, whether direct or circumstantial, that there was plan or 

meeting of mind of all the accused persons to commit the offence before a person 

can be vicariously convicted for the act of the other." 

 Motive for the assault existed because the accused were aggrieved by the 

meeting summoned. The assault was planned in a gathering, where escape would 

have been easy, in the chaos that would follow the assault. The accused persons 
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came together in a car to facilitate a quick get-away. Exhortation was made by 

respondent no.2, when the accused were at very close quarters to the deceased. 

The firing was done from a distance of about 6 inches. The respondent 

no.2 and accused no.4 provided cover at this time. There is nothing in the 

conduct of respondent no.2 to draw any inference that he was taken by surprise, 

when the co-accused opened fire. Rather than provide help to the deceased and 

his relatives, respondent no.2 immediately escaped from the place of occurrence 

in the chaos that followed, indicative of his awareness of the common intention. 

The sequence of events, and the manner in which the occurrence took 

place, manifests a pre-concerted plan and a prior meeting of minds. It was not the 

case of respondent no.2 that he was taken by surprise and was unaware that the 

co-accused was carrying a revolver or that they had no intention to kill the 

deceased. If common intention by meeting of minds is established in the facts and 

circumstances of the case, there need not be an overt act or possession of 

weapon required, to establish common intention. 

 In Ramaswami Ayyangar vs. State of Tamil Nadu, (1976) 3 SCC 779, 

explaining the essence and purport of common intention, it was observed as 

follows :- 

"12.....The acts committed by different confederates in the criminal action 

may be different but all must in one way or the other participate and engage in 

the criminal enterprise, for instance, one may only stand guard to prevent any 

person coming to the relief of the victim, or may otherwise facilitate the 

[commission of crime]. Such a person also commits an 'act' as much as his co-

participants actually committing the planned crime." 

 Though this Court, in exercise of discretionary jurisdiction under 7 Article 

136 of the Constitution, may not interfere with an order of acquittal, reversing a 

conviction, yet if it finds that the High Court has completely erred in appreciation 

of evidence, has applied the wrong principles to negate common intention, and 

has based its conclusions on speculative reasoning, beyond the defence of the 

accused himself, justice will demand that the acquittal is reversed. We, therefore, 

set aside the order of acquittal passed by the High Court and restore the order of 

conviction of respondent no.2 under Section 302/34 IPC passed by the Sessions 

Judge. Respondent no.2 has remained in custody only for 3 years, 10 months and 

7 days. He is directed to surrender forthwith for serving out the remaining period 

of his sentence. The appeal is allowed. 
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10. Section-406 of the Indian Penal Code. 

Pramod Kumar Kar  Versus State of Orissa  

S. K. Sahoo, J. 
In the High Court of Orissa, Cuttack 
Date of Hearing and Judgment: 24.08.2017 

Issue 
Appellant convicted under section 406 of Indian Penal Code and 

sentenced to undergo rigorous imprisonment for two years –challenged. 
 

Relevant Extract 
  

The appellant Pramod Kumar Kar along with his wife Smt. Kananbala Kar 

and one Bijaya Kumar Swain faced trial in the Court of learned Adhoc Additional 

Sessions Judge, F.T.C., Court No. IV, Cuttack in S.T. Case No.539 of 2006. The 

appellant was charged under sections 406/294/506/307/34 of the Indian Penal 

Code whereas the co-accused persons Smt. Kananbala Kar and Bijaya Kumar 

Swain were charged under sections 294/506/307/34 of the Indian Penal Code. 
 

The learned Trial Court acquitted the co-accused persons of all the 

charges. The appellant was also acquitted of the charge under sections 

294/506/307/34 of the Indian Penal Code, however, he was found guilty under 

section 406 of the Indian Penal Code and sentenced to undergo rigorous 

imprisonment for a period of two years. 
 

              The prosecution case, as per the first information report dated 13.12.2005 

lodged by Binod Kishore Kar (P.W.2) is that after his retirement from service, the 

informant in order to purchase a plot at Salipur contacted the appellant on 

19.09.2005 who was related to him and accordingly, the appellant agreed to sale 

a plot to the informant at Salipur which corresponds to Mouza- Lunahar, Khata 

No.805, Plot No.2101, Area- Ac. 0.153 decimal with a consideration amount of 

Rs.2,00,000/- (rupees two lakhs). An agreement was executed between the 

parties and a sum of Rs.1,34,000/- was paid by the informant to the appellant as 

advance in presence of the witnesses and it was further agreed upon between the 

parties that the balance amount of Rs.66,000/- will be paid at the time of 

registration of the sale deed. It is the further prosecution case as per the F.I.R. 

that on 15.10.2005 the appellant approached the informant and asked for the 

balance amount for registration of the sale deed on 17.10.2005. Though the 

informant paid such amount of Rs.66,000/- and the date was fixed to 17.10.2005 

for registration of the sale deed but on that day the appellant did not come up for 

registration on some plea for which a legal notice was sent to the appellant on 

26.11.2005 by registered post which was received by the appellant on 

28.11.2005. It isfurther stated in the F.I.R. that on 12.12.2005 at about 11.00 a.m. 
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the informant along with two other gentlemen namely Bigneswar Sahoo (P.W.3) 

and Dibakar Mohapatra (P.W.6) came to the house of the appellant and requested 

him to execute the sale deed but the appellant and other co-accused persons 

being armed with weapons not only abused the informant in filthy language but 

came to attack him. The appellant attempted to deal a blow on the belly of the 

informant with a knife but due to intervention of P.W.3 and P.W.6, he was 

rescued. It is stated in the F.I.R. that the accused persons threatened the 

informant with dire consequences. 
 

On the basis of such first information report before the Inspector in charge 

of Salipur Police Station, Salipur P.S. Case No. 393 of 2005 was registered under 

sections 406/294/506/307/34 of the Indian Penal Code against the appellant 

and the other two co-accused persons and P.W.12 Pratap Chandra Behera who 

was the A.S.I. of Police attached to Salipur police station took up investigation of 

the case as per the direction of the Inspector in charge of Salipur Police Station. 

He examined the informant and recorded his statement, visited the spot and 

prepared the spot map marked as Ext.5, seized the original agreement, one 

original money receipt, xerox copy of the advocate notice on being produced by 

the informant under seizure list under Ext.3 and gave those documents in the 

zima of the informant under zimanama Ext.2. He arrested the appellant and his 

wife Smt. Kananbala Kar and forwarded them to Court and after completion of 

investigation, he submitted charge sheet on 10.03.2006 against the accused 

persons under sections 406/294/506/307/34 of the Indian Penal Code. 
 

After submission of charge-sheet, the case was committed to the Court of 

Session after observing due committal procedure and the case was made over to 

the learned Trial Court for disposal in accordance with law where the learned 

trial Judge charged the appellant and co-accused persons on 29.03.2007 as 

aforesaid and since the appellant and the co-accused persons refuted the charges 

and pleaded not guilty and claimed to be tried, the Sessions trial procedure was 

resorted to prosecute them and establish their guilt. 
 

The defence plea of the appellant is one of denial and it is pleaded that on 

12.12.2005 at about 11.00 a.m. the informant (P.W.2) and one Akshya Sahu came 

to the house of the appellant and threatened his wife to withdraw a complaint 

case pending in the Court of learned J.M.F.C., Salipur or to face dire consequence. 

When the wife of the appellant asked them to refund the cash of Rs.1,00,000/- 

which the son of the informant had taken from the appellant for purchase of a 

tipper and who died due to brain malaria, the informant pleaded ignorance and 

then quarreled with her and thereafter, the informant has foisted the case. 
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In order to prove its case, the prosecution examined twelve witnesses.  

The defence examined one witness who is none else than the wife of the 

appellant namely Smt. Kananbala Kar. 

 The prosecution exhibited five documents. Ext.1 is the F.I.R., Ext.2 is the 

zimanama, Ext.3 is the seizure list, Ext.4 is the agreement and Ext.5 is the spot 

map.  

The defence exhibited two documents. Ext. A is the blank sheet paper 

containing signature of P.W.9 and Ext. B is the certified copy of the order sheet in 

I.C.C. Case No. 31 of 2006 of the Court of the learned J.M.F.C., Salipur. 
 

The learned Trial Court after assessing the evidence on record has been 

pleased to observe that there is no inordinate delay in lodging the first informant 

report and the prosecution has miserably failed to establish the charges under 

sections 294/506/307/34 of the Indian Penal Code against all the accused 

persons. The learned Trial Court however observed that in view of the evidence 

of the informant as well as P.Ws. 3, 6 and 9 and execution of agreement (Ext. 4), it 

is clearly established that the money which was entrusted to the appellant has 

been misappropriated by him for his personal use and accordingly, found the 

appellant guilty under section 406 of the Indian Penal Code. 
 

Mr. Birendra Kumar Nayak, learned counsel appearing for the appellant 

while challenging the impugned judgment and order of conviction contended 

that the original agreement has not been proved during trial even though it is the 

prosecution case that the same was given in the zima of the informant. He further 

contended that there is no evidence relating to payment of an amount of 

Rs.66,000/- by the informant to the appellant on 15.10.2005 and the dispute 

between the parties is basically civil in nature and the basic ingredients of the 

offence under section 406 of the Indian Penal Code are not attracted. He further 

contended that when the substantial part of the evidence of the witnesses 

relating to the commission of offences under sections 294/506/307/34 of the 

Indian Penal Code has been disbelieved by the learned Trial Court, the self same 

set of evidence should not have been acted upon to convict the appellant under 

section 406 of the Indian Penal Code. 
 

Mr. Chitta Ranjan Swain, learned Addl. Standing Counsel appearing for the 

State on the other hand supported the impugned judgment and submitted that 

the evidence of the informant is clear, cogent and trustworthy and the recitation 

of the agreement (Ext.4) makes it very clear regarding acceptance of sum of 

Rs.1,34,000/- on 19.09.2005 by the appellant from the informant and since the 

appellant has failed to register the land in spite of receipt of the consideration 
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amount, the ingredients of the offence under section 406 of the Indian Penal 

Code are clearly attracted. 
 

Mr. Smuti Ranjan Mohapatra, learned counsel appearing for the informant 

also supported the impugned judgment. 

 
 

Admittedly, the original agreement has not been proved by the 

prosecution in the case. Ext.4 which has been proved in this case is not the 

original agreement inasmuch as neither the signature of the appellant nor the 

signature of the informant finds place on it. When it is the prosecution case that 

the original agreement dated 19.09.2005 was seized and it was released in 

favour of P.W.2 during the course of investigation as per zimanama (Ext.2), there 

was no earthly reason for P.W.2 not to produce the same during trial. Secondary 

evidence relating to the existence, condition or contents of a document can be 

given in the cases as enumerated under clauses (a) to (g) of section 65 of the 

Evidence Act. When none of the clauses is applicable in the case, in absence of the 

original agreement, Ext.4 has got no evidentiary value. Even though P.W.2 has 

stated about payment of Rs.1,34,000/- and Rs.66,000/- on two different dates to 

the appellant and the I.O. stated about the seizure of one original money receipt 

and releasing the same in favour of the informant but the informant has not 

stated about any such receipt and such receipt has also not been proved by the 

prosecution. 

 
 

Section 406 of the Indian Penal Code prescribes punishment for criminal 

breach of trust as defined under section 405 of the Indian Penal Code. In order to 

prove a charge under section 406 of the Indian Penal Code, the prosecution is 

required to prove that (i) the accused was entrusted with property or with 

dominion over it (ii) that he (a) misappropriated it, or (b) converted it to his own 

use, or (c) used it, or (d) disposed of it. The basic ingredients of section 405 of the 

Indian Penal Code is that there must be an entrustment; there must be 

misappropriation or conversion to one’s own use or use in violation of any legal 

direction or of any legal contract and that the misappropriation or conversion or 

disposal must be with dishonest intention. Every breach of trust in the absence of 

mens rea, cannot legally justify a criminal prosecution. 

 

 The prosecution in the present case was required to prove that there was 

a legal contract between the parties and by virtue of such contract, the appellant 

who had dominion over the property, used that property in violation of the terms 

of legal contract. Existence of dishonest intention is one of the essential 
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ingredients of offence of misappropriation punishable under section 406 of the 

Indian Penal Code. It is the prosecution case that at the first instance the 

informant (P.W.2) paid a sum of Rs.1,34,000/- (one lakh thirty four thousand) on 

19.09.2005 and in that respect an agreement was executed between the parties. 

When the original agreement, the money receipt relating to the acceptance of 

Rs.1,34,000/- by the appellant from the informant and the lawyer’s notice have 

not been proved and the prosecution has also not adduced any clinching 

evidence regarding payment of Rs.66,000/- on 15.10.2005 by the informant to 

the appellant, therefore, it is difficult to accept the prosecution case that there 

was any legal contract between the parties and that the appellant who was in 

dominion over the property acted against such legal contract and thereby 

committed criminal breach of trust. 

 

When the prosecution case has been substantially disbelieved and the co-

accused persons have been acquitted of all the charges and the appellant has also 

been acquitted of the charges under sections 294/506/307/34 of the Indian 

Penal Code and it appears that a dispute of basically civil in nature has been 

given a colour of a criminal proceeding and the evidence relating to the criminal 

breach of trust by the appellant is not clinching, I am of the view that the 

impugned judgment and order of conviction of the appellant under section 406 of 

the Indian Penal Code is not sustainable in the eye of law. 

 

In the result, the Criminal Appeal is allowed and the impugned judgment 

and order of conviction of the appellant under section 406 of the Indian Penal 

Code and sentence passed thereunder is set aside and the appellant is acquitted 

of the charge. The appellant is on bail by virtue of the order of this Court. He is 

discharged from liability of his bail bond. The personal bond and the surety bond 

stand cancelled. 

******* 
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11. Section 409 of IPC and  
Section 13(2) of Prevention of Corruption Act1988. 
Maheswar Seth Versus Republic of India  
S. K. Sahoo, J.   

In the High Court Of Orissa, Cuttack 
Date of Judgment : 21.08.2017 

Issue 
In the matter of appeal against the judgment and order of conviction 

passed by Special Judge (CBI) ,Bhubaneswar. 
 

Relevant Extract  
 

The appellant Maheswar Seth faced trial in the Court of learned Special 

Judge (C.B.I.), Bhubaneswar in T.R. No. 04 of 2004 for offences punishable under 

section 409 of the Indian Penal Code read with section 13(1)(C) read with 

section 13(2) of the Prevention of Corruption Act, 1988 on the accusation that 

during the period of 2001-2002, he being a public servant and working as a store 

keeper, Regional Store, Mahanadi Coalfields Ltd., Lakhanpur area, Bandhabahal 

in the district of Jharsuguda and in such capacity being entrusted with the 

electrical items of MCL worth of Rs.6,15,165/- and having dominion over such 

property, committed criminal breach of trust in respect of such property and 

dishonestly misappropriated the same. 

 

The learned Trial Court found the appellant guilty under section 409 of the 

Indian Penal Code and also under section 13(2) of the Prevention of Corruption 

Act and sentenced  him to undergo R.I. for two years and to pay a fine of 

Rs.20,000/- (rupees twenty thousand), in default, to undergo R.I. for two months 

on each count for such offences and the sentences were directed to run 

concurrently. 

 

The prosecution case, as per the first information report (Ext.11) dated 

23.05.2003 lodged by Sri P. Lal, the Superintendent of Police, CBI, SPE, 

Bhubaneswar is that he received reliable information that the appellant was 

functioning as a store keeper, Regional Store, Mahanadi Coalfields Ltd., 

Lakhanpur area, Bandhabahal in the district of Jharsuguda during the year 2001-

02 and was in charge of electrical section of the store and he was receiving the 

goods from the suppliers after inspection by competent authority and use to 

make necessary entries in the Kardex of the said item and issuing the same on 

getting indents with the orders of Depot Officer after making necessary entries in 

the respective Kardex. During the stock verification of electrical section of the 

store in June 2002, shortage was found in the ground balance in respect of eleven 

numbers of items, cost of which is approximately Rs.6,15,165/-. The Depot 
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Officer of Regional Store, Belpahar vide letter dated 11.06.2002 directed the 

appellant for stock verification of his section along with Chief store keeper of 

Lakhanpur area and to submit the list of missing items, if any. In response to the 

aforesaid direction, joint stock verification was conducted during which eleven 

items were found short of the actual balance. The appellant being the store 

keeper was accountable for the same and he could not give any satisfactory 

explanation for the shortage. 

 

P.W.9 Bhabanikanta Patnaik who was working as Inspector, CBI was 

directed by the Superintendent of Police to take up investigation of the case. 

P.W.9 examined the witnesses and seized the relevant documents. He placed all 

the relevant documents before the sanctioning authority who accorded sanction 

for prosecution of the appellant and with a finding that the appellant is 

responsible for missing of ten numbers of electrical items and thereby causing 

wrongful loss to the MCL to the tune of Rs.6,12,250/- and committed criminal 

breach of trust, submitted charge sheet against the appellant. 

 

The defence plea of the appellant is that he was on casual leave from 

06.05.2002 to 14.05.2002 and one Upendra Prasad Nayak was in charge of the 

store during the relevant time in his absence and the said Upendra Prasad Nayak 

also faced the proceeding. Bijaya Pati was another store keeper and Bhagirathi 

Nayak was also in charge of the store. It is further pleaded that he has not 

misappropriated any electrical items. 

 

In orders to prove its case, the prosecution examined nine witnesses. 

 

The prosecution exhibited eighteen documents. Ext.1 is the letter dated 

11.06.2002 issued by P.W.2 to the appellant for joint verification of the stock, 

Ext.2 is the verification report, Ext.3 is the letter of P.W.2 to the appellant for 

submission of explanation, Ext.4 and 4/1 to 4/10 are the Kardex Cards prepared 

by the appellant, Ext.5 is the material management manual, Ext.6 is the seizure 

list, Ext.7 is the audit report, Ext.8 is the sanction order, Ext.9 is the letter to CBI 

by the Depot Officer, Ext.10 to 10/10 are the copies of store vouchers, Ext.11 is 

the F.I.R., Ext.12 is the copy of field book, Ext.13 is the attendance register, Ext.14 

is the copy of the file, Ext.15 is the copy of daily receipt register, Ext.16 is the 

copy of inward register, Ext.17 is the general issue vouchers and Ext.18 is the 

copy of general issue register. 
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The defence examined one witness namely Raghubir Singh (D.W.1) who 

was the area manager at MCL in Lakhanpur. The defence exhibited two 

documents. Ext.A is the order of Personal Department dated 19/20.03.2002 

regarding posting of the appellant in the changed job i.e. light vehicles crane 

spares etc. Ext.B is the joining order of the appellant dated 17.06.2000 in place of 

H.N. Majhi. 

 

The learned Trial Court on analysis of the evidence came to observe that 

the appellant has not seriously disputed that during the period 2001 to 2002, he 

was working as store keeper of Regional Store, MCL, Lakhanpur area and 

therefore, he was a public servant. It was further held that the evidence of P.Ws. 

2, 3, 4 and 6 would go to show that the appellant was in charge of the store and 

he was in charge of Shed no.2, rack nos.5-B to 8-B and the documents marked as 

Ext.4 to 4/10 and Ext.10 to 10/10 establish that the appellant received the 

electrical goods and there is no material to disbelieve the entrustment of missing 

goods with the appellant. It was further held that the articles were entrusted to 

the appellant and ten numbers of articles were found missing and the appellant 

was given chance to explain but he had not offered explanation and all these facts 

taken into together establish beyond doubt that the appellant misappropriated 

ten materials which were in his custody. It was further held that P.W.5 accorded 

sanction after perusing the documents and it cannot be said that the Sanctioning 

Authority had not applied his mind. 

 

Mr. Bijaya Kumar Ragada, learned counsel appearing for the appellant 

while not disputing the entrustment part contended that the store in question 

was not in exclusive charge of the appellant and other store keepers were also 

keeping different articles in the said store and they had access to the store even 

in the absence of the appellant and therefore, during the period of casual leave of 

the appellant from 06.05.2002 to 14.05.2002 while one Upendra Prasad Nayak 

was in charge of the appellant, possibility of removal of articles during such 

period cannot be ruled out. It is further contended that immediately after joining 

of the appellant after availing the casual leave, shortage was detected and 

accordingly reported by the appellant to the concerned authority and even the 

said Upendra Prasad Nayak faced a proceeding in that respect. It is further 

contended that the earlier F.I.R. which was submitted by P.W.7 on the instruction 

of Chief General Manager before the officer in charge of Banaharpali police 

station has been suppressed and a concocted story has been presented in the 

F.I.R. (Ext.11). It is further contended that since the prosecution has not come up 

with clean hands, in absence of any clinching material that the appellant 
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misappropriated ten numbers of electrical items from the store, even if for the 

sake of argument, entrustment part is not disputed, the conviction of the 

appellant under section 409 of the Indian Penal Code and section 13(2) of the 

Prevention of Corruption Act cannot be sustained in the eye of law.  

Mr. Anup Kumar Bose, learned Asst. Solicitor General appearing for the 

Republic of India on the other hand contended that since the entrustment part 

has been proved and the missing of the electrical items has also been proved and 

the appellant though was given an opportunity to submit his explanation for 

such shortage, has failed to do so, the conviction of the appellant by the learned 

Trial Court is quite justified. 

 

Since it is not seriously disputed that the appellant was functioning as 

store keeper, Regional Store, MCL, Lakhanpur area, Bandhabahal in the district of 

Jharsuguda at the relevant point of time during the period 2001-02 which has 

been duly proved by the prosecution through the evidence of P.Ws. 1, 2, 3, 5 to 8 

and that the electrical items which were found missing were also received by the 

appellant as per the documentary evidence like Kardex cards under Ext.4 and 

4/1 to 4/10 and store vouchers under Ext.10 to 10/10 prepared by the appellant, 

I am of the view that the learned Trial Court is quite justified in arriving at a 

finding that there is no material to disbelieve the entrustment of missing goods 

with the appellant. There is no perversity in such finding. 

 

Law is well settled that in order to constitute the essential ingredients of 

the offence under section 409 of the Indian Penal Code, it must be proved that the 

accused was a public servant and he was entrusted with property in such 

capacity and that he has committed criminal breach of trust in respect of such 

property. In the present case, when the accused being a public servant and his 

entrustment with the missing properties are proved by way of oral and 

documentary evidence, the only material is to be seen as to whether the 

prosecution has successfully established that the appellant has committed 

criminal breach of trust in respect of such properties or not. To constitute the 

offence of criminal breach of trust, there must be dishonest misappropriation by 

a person in whom confidence is placed as to the custody or management of the 

property in respect of which the breach of trust is charged.  

 

Section 13 (1) (C) of the Prevention of Corruption Act also states about the 

accused dishonestly or fraudulently misappropriating or otherwise converting 

for his own use any property entrusted to him or under his control as a public 

servant or allowing any other person to do so, can be said to have committed the 
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offence of criminal misconduct which is punishable under section 13 (2) of the 

said Act. It is the settled principle of law that prosecution need not prove the 

actual mode of misappropriation. However, the prosecution has to prove the 

entrustment of goods for a specific purpose and the failure of the accused to 

account for the same which he is bound to do. The burden of proof of 

misappropriation of property by the accused is on the prosecution. 

 

The plea of the appellant that he was on leave for a particular period and 

somebody else was in charge of the store during his absence is borne out of 

record. The Investigating Officer has stated that from 06.05.2002 to 14.05.2002, 

the appellant was on leave. P.W.6 who was the Chief Store Keeper has stated that 

the appellant was on leave for some period and in his absence, Upendra Nayak 

was in charge of his routine duties. 

 P.W.6 has stated that till the availing of leave by the appellant, there was 

no allegation of shortage of any stores and after his joining, the appellant 

reported him that there was shortage of stores. The conduct of the appellant in 

reporting his higher authority about the shortage in the stores after his joining 

shows his bonafide.  

P.W.7 who was the Security Officer has stated that as there was missing of 

materials from the stores worth of Rs.6 lakhs, he had submitted F.I.R. before the 

officer in charge of Banaharpalli police station on the instruction of Chief General 

Manager. He further stated that the police officer had visited the stores in the 

case in which he had submitted the F.I.R. and he along with the other staff of the 

stores and security department were examined. Neither the prosecution has 

proved such earlier F.I.R. and nor brought on record about the result of such 

investigation. Therefore, the learned counsel for the appellant was justified in his 

submission that the prosecution has not come up with clean hands. 

 

P.W.2 has stated that the other store keepers were also keeping their 

materials in the same shed and Upendra Prasad Nayak and Bijay Kumar Pati 

were the store keepers along with the appellant and they were keeping their 

materials in the same shed and all those three store keepers had access to the 

said store. He has further stated that the keys of the store remain with J. Gupta 

(P.W.6) who remained in over all charge of the stores. He has further stated that 

the store keepers including the appellant were sitting in the office premises and 

the store was at a distance of about 50 meters from that place and whenever any 

indent is received for a particular material, the store keeper in charge of that 
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material will collect the key from the Chief Store Keeper and along with the Chief 

Store Keeper, he will come to the store for disbursement of the indent materials. 

He has further stated that in Shed no.2, there are three store keepers including 

the appellant and after entering Shed no.2, a store keeper can have access to the 

materials kept by other store keepers in that shed. Therefore, in view of the 

evidence of P.W.2, it is clear that three store keepers were using Shed no.2 and 

keeping their materials there and each one had access to the materials kept by 

the other store keepers. The keys of the store were with P.W.6 and according to 

P.W.6, he, the Depot Officer and the Senior Store keeper can only have the access 

to the keys. The keys are to be collected from P.W.6 after receipt of the indent 

and P.W.6 will himself come to the store for disbursement of the indent material. 

Obviously if an indent comes in respect of an item with which the appellant had 

no charge, he is not required to go inside the store. All these go to indicate that 

neither the appellant was in exclusive charge of all the articles stored in Shed 

no.2 nor the keys of the Shed were with him at any point of time. When the other 

store keepers had access to such shed and one Upendra Prasad Nayak was in 

charge of the goods entrusted to the appellant during the period of leave of the 

appellant, the commission of theft/removal/pilferage of the missing items during 

that period cannot be ruled out. The said Upendra Prasad Nayak has also not 

been examined by the prosecution.  

 

If the accused is taking a plea that in his absence, somebody else was in 

charge of the property and immediately after his joining, the missing of the 

property was detected and accordingly reported, it is the duty of the prosecution 

to prove that the period in which the other person was in charge of the property, 

there was no possibility of pilferage. Similarly if the accused is not in the 

exclusive control of the place where the properties were stored and others have 

access to such place, the possibility of others committing any pilferage of the 

properties are also to be ruled out. 
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In case of Janeshwar Das Aggarwal -Vrs.- State of U.P. reported in A.I.R. 

1981 Supreme Court 1646, in a case of conviction under section 409 of the Indian 

Penal Code, it is held that when the godowns were open and accessible to all and 

sundry, the possibility of goods having been pilfered or stolen away by others 

cannot be excluded. It was further held that merely because the appellant has not 

given any explanation for the shortage, he cannot be presumed to have 

misappropriated the articles kept in the godown. 

 

In view of the foregoing discussions, it cannot be said that the prosecution 

has successfully established that the appellant has committed misappropriation 

of the entrusted articles which is one of the essential ingredients for an offence 

under section 409 of the Indian Penal Code and also under section 13 (1) (C) 

read with section 13 (2) of the Prevention of Corruption Act. The learned Trial 

Court has not at all discussed about any such aspect regarding access of others to 

the store in question and also to the entrusted articles of the appellant and that 

Upendra Prasad Nayak remaining in charge of the appellant in his absence while 

on casual leave and the conduct of the appellant in reporting about the missing of 

articles immediately after his joining to the superior authority and also about the 

lodging of earlier F.I.R. and investigation in connection with missing of the 

articles from the store. The reasoning assigned by the learned Trial court in 

convicting the appellants seems to be based on conjecture and suspicion which 

have no place in the matter of legal proof of guilt of an accused in a criminal trial 

and therefore, in view of the evidence available on record, I am not in a position 

to accept that the prosecution has established its case against the appellant 

beyond all reasonable doubt. In the result, the Criminal Appeal is allowed and the 

impugned judgment and order of conviction of the appellant under section 409 of 

the Indian Penal Code and also under section 13(2) of the Prevention of 

Corruption Act and sentence passed thereunder is set aside and the appellant is 

acquitted of the charges. The appellant is on bail by virtue of the order of this 

Court. He is discharged from liability of his bail bond. The personal bond and the 

surety bond stand cancelled. 

******* 
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Consumer Protection Act ,1986. 

12. Section 17(1)(b) read with Section 19 of Consumer Protection Act ,1986. 
District Manager, Odisha Agro Industries Corporation Limited and another Versus 
Sri Purna Chandra Parida and others 
Dr. D.P. Choudhury, J. 

In the High Court Of Orissa, Cuttack 
Date of Judgment-09.08.2017 

Issue  
In the matter of invoking writ Jurisdiction for restoring an appeal 

dismissed  for default  by the State Consumer Forum. 
 

Relevant Extract  
 

Challenge has been made to the order dated 30.03.2015 passed by the 
State Consumer Disputes Redressal Commission, Cuttack (hereinafter called “the 
State Commission”) in C.D. Appeal No.29 of 2002 under Consumer Protection Act, 
1986 (hereinafter called “the Act”). 

 
FACTS: 

 The factual matrix leading to filing of the writ petition is that opposite 
parties 1 and 2 filed Consumer Dispute Case No.29 of 1998 before the District 
Consumer Disputes Redressal Forum, Nayagarh (hereinafter called “the District 
Forum”) alleging defect in the tyre of the H.M.T. tractor which was purchased by 
them on 30.06.1997. They claimed compensation of Rs.4 lakhs alleging deficiency 
in service on the part of the present petitioners. The petitioners filed written 
statement denying the allegations made against them and specifically averred 
that after purchase of the tractor, opposite party Nos.1 and 2 used the same for 
commercial purposes although they had purchased it for agricultural purposes 
having availed necessary subsidy. 
 

The District Forum, after hearing the parties, passed the order by allowing 
the Consumer Dispute Case and further directed the petitioners along with 
opposite party No.3 to refund Rs.7,500/- to the complainants towards the cost of 
the tyre and to change radiator of the tractor with award of Rs.21,000/- as 
compensation to the complainants to be paid by the present petitioners and the 
opposite party No.3. 
 

Being aggrieved by the order of the District Forum, the present petitioners 
challenged the same before the State Commission vide Consumer Dispute Appeal 
No.29 of 2002 purportedly filed under Section 15 of the Act. The appeal was 
admitted on 14.02.2002 and interim stay was passed against the order of the 
District Forum. After 08.05.2003, the appeal was not listed for some time but it 
was posted to 14.01.2015 by issuing intimation to both the parties fixing 
11.02.2015 for their appearance. It is, inter alia, alleged that on 11.02.2015 when 
the case was called, the arguing counsel for the petitioners was absent but his 
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associate Sri P.C.P. Das, advocate appeared, which was ignored by the State 
Commission as the concerned advocate had no power to conduct the case. So, the 
case was posted to 20.02.2015, on which date Sri P.C.P. Das, Advocate again 
appeared as an associate of the arguing counsel Sri B. Baug, but the presence of 
Sri Das was again ignored. The case was again posted to 12.03.2015 for orders 
and on the later date Sri Das, Advocate appeared on behalf of Sri B. Baug, 
Advocate but his presence was again not taken into consideration and the matter 
was posted to 30.03.2015. On the later date, one Sri Manash Ranjan Baug, 
Advocate appeared on behalf of Sri B. Baug but the State Commission without 
accepting his appearance dismissed the appeal for nonprosecution. Having found 
no other way, the present writ petition is filed alleging the impugned order in 
question as illegal and void with a prayer to quash the same. 
 

SUBMISSIONS 
 

Mr. B. Baug, learned counsel for the petitioners submitted that the 
impugned order suffers from infirmity and illegality inasmuch as in spite of the 
presence of the lawyer, the State Commission did not take note of his presence 
and passed the order of dismissal for nonprosecution. He further submitted that 
the order of the State Commission is also incorrect by noting that neither party 
appeared on call but the fact remains that the counsel for the petitioners was 
present and placing for adjournment, which are not reflected in the impugned 
order. 
 

Mr. Baug, learned counsel for the petitioners further submitted that since 
the impugned order has been passed in appeal andmthere being no provision for 
Second Appeal against such order, the present writ petition is maintainable 
before this Court for which he prays to quash the said order of dismissal on merit 
with the request to restore the same for proper adjudication of the case. It is 
always prudent for any judicial forum to dispose of the matter on merit to avoid 
multiplicity of the proceeding but the State Commission without any sufficient 
reason dismissed the case for non-prosecution. He also cited decision of this 
Court passed in Oriental Bank of Commerce -Vrs.- Minarva Dash and others, 
reported in 2015(II) OLR-786 wherein it has been held that the writ petition 
under Section 19 of the Act is maintainable as the order is purportedly passed 
under Section 17(1)(b) of the Act. Moreover, he further submitted that every 
consumer dispute disposed of uncontested before the Commission should be 
allowed to be restored for the reason that a poor person has little source to go to 
National Commission at New Delhi for filing appeal or revision. 
 

Mr. P.K. Mishra, learned counsel for opposite party Nos.1 and 2 submitted 
that the writ petition is not maintainable because the impugned order is nothing 
but an order passed in the First Appeal. Moreover, in the case of M/s. Jaya Foods, 
represented through its Proprietor Indrajit Vishwakarma -vrs.- State 
Consumer Disputes Redressal Commission, Odisha, Cuttack & others (W.P.(C) 
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No.19049 of 2015), disposed of by this Court, it has been held that the writ 
petition is not maintainable where there is efficacious remedy available either for 
filing an appeal or revision before any other forum under the Act. 
 

It is further submitted by learned counsel for opposite party Nos.1 and 2 
that the State Commission has no power to review its own order. Hence, he 
supported the impugned order and prays for dismissal of the writ petition. 
 

POINT FOR DETERMINATION 
(i) The main point for consideration in this case is whether the writ petition, in 
view of the facts and circumstances, is maintainable and the impugned order is 
liable to be set aside? 

DISCUSSION 
 It is admitted fact that opposite party Nos.1 and 2 have purchased the 

tractor from the petitioners and they were complainant before the District 
Forum, Nayagarh alleging about deficiency in service. It is not in dispute that the 
State Commission have not passed the order on merit against the petitioners in 
the First Appeal but dismissed the same for non-prosecution. 
 

The impugned order dated 30.03.2015 is as follows:- 
“Order No.14 Dated of Order:-30.03.2015 Neither of parties appears on 

call. On the last three occasions none appears on their behalf. So, the appeal 
stands dismissed for non-prosecution. Records received from the District Forum 
be sent back forthwith.” 
 

In the decision of Oriental Bank of Commerce -vrs. - Minarva Dash and 
others; 2015 (II) OLR-786 where His Lordship passed the order stating that the 
writ petition is maintainable against the order under Section 17(1)(b) of the Act. 
Moreover, remedy under Section 21 of the Act is not available against the order 
passed under Section 7 17(1)(b) of the Act by the State Commission. 
 

In the case in hand, opposite party Nos.1 and 2 had instituted the 
consumer dispute before the District Forum and the said consumer dispute was 
decided in favour of opposite party Nos.1 and 2. The present petitioners 
preferred appeal under Section 15 of the Act and said appeal has suffered 
adjournment due to absence of the petitioners and opposite parties and finally on 
30.03.2015, the same was disposed of for non-prosecution. 
 

Section 17 of the Act is placed below for reference:-  
“17. Jurisdiction of the State Commission.—  
[(1)] Subject to the other provisions of this Act, the State Commission shall 

have jurisdiction—  
(a) to entertain—  (i) complaints where the value of the goods or services 

and compensation, if any, claimed [exceeds rupees twenty lakhs but does not 
exceed rupees one crore]; and (ii) appeals against the orders of any District 
Forum within the State; and 
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(b) to call for the records and pass appropriate orders in any consumer 
dispute which is pending before or has been decided by any District Forum 
within the State, where it appears to the State Commission that such District 
Forum has exercised a jurisdiction not vested in it by law, or has failed to 
exercise a jurisdiction so vested or has acted in exercise of its jurisdiction 
illegally or with material irregularity. 

[(2) A complaint shall be instituted in a State Commission within the limits 
of whose jurisdiction,— 

(a) the opposite party or each of the opposite parties, where there are 
more than one, at the time of the institution of the complaint, actually and 
voluntarily resides or carries on business or has a branch office or personally 
works for gain; or 

(b) any of the opposite parties, where there are more than one, at the time 
of the institution of the complaint, actually and voluntarily resides, or carries on 
business or has a branch office or personally works for gain, provided that in 
such case either the permission of the State Commission is given or the opposite 
parties who do not reside or carry on business or have a branch office or 
personally works for gain, as the case may be, acquiesce in such institution; or 

(c) the cause of action, wholly or in part, arises.]” 
 

Section 19 of the Act is placed below for reference:- 
“19. Appeals.—Any person aggrieved by an order made by the State 

Commission in exercise of its powers conferred by sub-clause (i) of clause (a) of 
section 17 may prefer an appeal against such order to the National Commission 
within a period of thirty days from the date of the order in such form and manner 
as may be prescribed: Provided that the National Commission may entertain an 
appeal after the expiry of the said period of thirty days if it is satisfied that there 
was sufficient cause for not filing it within that period. 
 

[Provided further that no appeal by a person, who is required to pay any 
amount in terms of an order of the State Commission, shall be entertained by the 
National Commission unless the appellant has deposited in the prescribed 
manner fifty per cent of the amount or rupees thirty-five thousand, whichever is 
less.]” 
 

Section 21 of the Act is placed below for reference:- 
“21. Jurisdiction of the National Commission. —Subject to the other 

provisions of this Act, the National Commission shall have jurisdiction— 
(a) to entertain— (i) complaints where the value of the goods or services 

and compensation, if any, claimed exceeds [rupees one crore]; and (ii) appeals 
against the orders of any State Commission; and 

(b) to call for the records and pass appropriate orders in any consumer 
dispute which is pending before or has been decided by any State Commission 
where it appears to the National Commission that such State Commission has 
exercised a jurisdiction not vested in it by law, or has failed to exercise a 
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jurisdiction so vested, or has acted in the exercise of its jurisdiction illegally or 
with material irregularity.“ 
       From the aforesaid provisions, it is clear that the State Commission has 
power of revision and appeal. It has got power to entertain complaint directly 
where the value exceeds more than rupees twenty lakhs but does not exceeds 
rupees one crore and also can entertain the appeal against the order of the 
District Forum. Section 19 of the Act only allows the appeal filed against the 
order made by the State Commission if passed under sub-clause (i) of clause (a) 
of Sub-section (1) of Section 17 of the Act. So, Section 19 of the Act does not take 
care of the order passed under sub-clause (ii) of clause (a) of sub-Section (1) of 
Section  17 of the Act. Section 21 of the Act has conferred power on the National 
Commission to entertain the complaint whose value is more than rupees one 
crore and the appeals passed against the orders purportedly under Section 
17(1)(a)(i) of the Act passed by the State Commission. It has also given power 
under Section 21(b) of the Act to the National Commission to call for the records 
and pass appropriate orders in any consumer dispute which is pending or 
disposed of by the State Commission, if there is exercise of jurisdiction not vested 
or has failed to exercise of jurisdiction so vested or exercised jurisdiction illegally 
or with material irregularity. 
 

In the present case, the State Commission have passed the order of 
dismissing the Appeal on the ground of non-prosecution. Section 18 of the Act 
states that the provisions of Sections, 12, 13 and 14 of the Act as available for 
disposal of the complaint by the District Forum shall be also applicable to the 
disposal of disputes by the State Commission. Section 13(2)(c) of the Act 
empowers the District Forum to dismiss the complaint for default or decide the 
case on merits, when complainant fails to appear on date of hearing. Now 
applying said provisions the State Commission have exercised jurisdiction by 
dismissing the appeal for nonprosecution. 
 

When it is observed above that the impugned order is passed in 
consonance with Section 13 read with Section 18 of the Act, the impugned order 
per se does not decide the case on merit although it could have decided as per 
said provision. The even justice is always awarded on being contested by the 
parties. Keeping in view of object in rendering justice in a Consumer Forum and 
taking note of manner of exercise of the power as has been given under Section 
13(2)(c), District Forum or the State Commission, as the case may be, either 
would dismiss the complaint or appeal respectively on default on being not 
adjourned the case in compelling circumstance or to decide the case on merit by 
going through the pleading of both the parties. It is always prudent for the 
District Forum or State Commission to adopt the method in alternative to the 
dismissal of the appeal in default which is only adopted on compelling reasons 
keeping in view that parties have no other remedy to file restoration petition or 
such forum has no power to restore the same. 
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In the present case, the appellant remained absent for three times even if 
alleged by the learned counsel for the petitioners that his associates were always 
present, but it would have been appropriate for the State Commission to decide 
the case on merit when statute permits. It is also clear from Sub-section(3) of 
Section 13 of the Act that no proceeding complying the proceeding laid down in 
Sub-sections (1) and (2) of Section 13 of the Act shall be called in question on the 
ground that principle of natural justice has not been complied. So, on conjoint 
reading of Sub-section (3) of Section 13 read with Section 18 of the Act, it is 
axiomatic to observe that the State Commission should decide the case on merit 
under suitable facts and circumstances of the case but not always dismissing the 
case for non-prosecution. 
 

The aforesaid observation is made keeping in view of the fact that there is 
no second appeal provided under the statute before the National Commission 
when the first appeal is disposed of by the State Commission. No doubt, the 
revision is available under Section 21(b) of the Act before the National 
Commission but the limited scope is there for intervening in it. In absence of 
appeal provision against order passed under Section 17(1)(a)(ii), the writ 
petition is maintainable under certain circumstances like present one where 
State Commission has not decided the case on merit although dismissed same on 
default due to absence of both parties. 
 

It is reported in Cicily Kallarackal -vrs.- Vehicle Factory; reported in 
(2012) 8 SCC 524, where Their Lordships observed at para- 4 in the following 
manner: 

“4. Despite this, we cannot help but to state in absolute terms that it is not 
appropriate for the High Courts to entertain writ petitions under Article 226 of 
the Constitution of India against the orders passed by the Commission, as a 
statutory appeal is provided and lies to this Court under the provisions of the 
Consumer Protection Act, 1986. Once the legislature has provided for a statutory 
appeal to a higher court, it cannot be proper exercise of jurisdiction to permit the 
parties to bypass the statutory appeal to such higher court and entertain 
petitions in exercise of its powers under Article 226 of the Constitution of India. 
Even in the present case, the High Court has not exercised its jurisdiction in 
accordance with law. The case is one of improper exercise of jurisdiction. It is not 
expected of us to deal with this issue at any greater length as we are dismissing 
this petition on other grounds.” 
 

With due regard to the aforesaid decision, it is clear that the High Court 
while exercising jurisdiction under Article 226 of the Constitution would not 
entertain the writ application where there is statutory appeal provided under the 
provisions of the Act. Here, as stated earlier, no appeal is provided against the 
impugned order as discussed herein above. Apart from this, in Jaya Foods 
(supra) the Court was considering the case where case was decided under 
Section 17(1)(a)(i) and in the Oriental Bank of Commerce (supra) the case was 
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decided under Section 17(1)(b) of the Act. Both the decisions do not relate to the 
case in hand under Section 17(1)(a)(ii). So, the decisions of this Court are not 
applicable to the facts and circumstances of the case. 
 

Moreover, by going through provisions of the Act, it appears that since 
there is no appeal against the impugned order passed in appeal by the State 
Commission, the State Commission has been conferred the power to decide the 
case on merit even in absence of the parties as forum is a quasi-judicial and 
nature of dispute is quasi-civil in nature. This conclusion is arrived while viewing 
that the National Commission has got the power to review the order as 
prescribed under Section 22 of the Act whereas such power is not conferred with 
the State Commission. In Jaya Foods’ case (supra) this Court has requested the 
legislation to look into the possibility of making provision like that of Section 22 
of the Act for exercising power by State Commission, but Nsame is perhaps yet to 
take any shape. However, in all fairness, the order passed by the State 
Commission is assailable in writ jurisdiction in the facts and circumstances of 
this case. 
  In terms of the above discussion, the order although appears to have been 
exercised in consonance with the provisions but the complete justice is not 
awarded by such decision which could have been decided on merits after going 
through the pleadings. Hence, such order cannot be sustained in law because the 
case decided on merit would subserve the avowed object of the Act inasmuch as 
Consumer Forums are also alternative dispute resolution system to award 
speedy justice with no intricacies of procedure of law to the common people. 
Hence, the impugned order is liable to be set aside. The point is answered 
accordingly. 
 
CONCLUSION 

 It is prayed in the writ petition to set aside the impugned order. In terms 
of the above discussion, when writ petition is entertainable and the impugned 
order is liable to be set aside, the Court do so. At the same time, the case is 
remitted back to the State Commission with direction for disposal of same on 
merit in accordance with law expeditiously, preferably within a period of two 
months. Both the parties are directed to appear before the State Commission on 
18.8.2017 to take further instruction from the State Commission. It is made clear 
that this Court has not made any expression on the merit of the appeal in 
question. The writ petition is disposed of accordingly. 

******* 
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Transfer of Property Act 1882 

13. Section 58(C) of Transfer of Property Act 1882 
Vithal Tukaram Kadam and another Vs. Vamanrao Sawalaram Bhosale and Others 
L. Nageswara Rao  & Navin Sinha,  JJ. 

In the Supreme Court of India . 
 Date of Judgment -09.08.2017 

Issue 
  In the matter of consideration whether a deed was a mortgage by 
conditional  sale or a sale with option to re-purchase. 
 

Relevant Extract  

 The appellants' suit for redemption of mortgage, decreed by two courts, 
has been reversed in second appeal by the High Court. The parties shall be 
referred to by their respective positions in the suit, for convenience and better 
appreciation. 

 The only question of law for consideration is, whether the deed dated 
21.04.1953, Exhibit 62, was a mortgage by conditional sale, or a sale with an 
option to repurchase. 

 The Civil Judge and the Additional District Judge in appeal, after 
consideration of the recitals in the deed, intention of the parties, and the 
attendant circumstances, held that it was a mortgage by conditional sale. 

 The High Court in second appeal, opined that there did not exist a debtor 
and creditor relationship between the parties. The deed contained no recital that 
the suit lands were being transferred for securing payment of money. The 
agreement was a sale deed, transferring title and possession. The option for 
reconveyance, was not exercised within the stipulated period of ten years. The 
suit itself was thus not maintainable. The plaintiff, while objecting to mutation in 
the name of the defendant, did not make any offer to repay the amount of 
Rs.700/- mentioned in the deed, seeking consequent return of the lands. The 
agreement was held to be a sale, with an option to repurchase. 

 Learned counsel for the plaintiff submits that the clause for reconveyance 
being contained in the agreement itself, it was a mortgage by conditional sale 
under Section 58(c) of the Transfer of Property Act, 1882 (hereinafter referred to 
as 'the Act'). It was redeemable at any time during ten years under the 
agreement. The plaintiff had objected to mutation in the name of the defendant. 
The defendant in his evidence, had admitted that the plaintiff had taken money 
from him from time to time. The land was valued at Rs.3500/- and the defendant 
was demanding that amount for reconveyance. The plaintiff could not have sold 
his lands for a paltry sum of Rs.700/-. 
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The High Court erred in not appreciating the distinction between a 
mortgage by conditional sale and a sale with an option to repurchase. Reliance 
was placed on Vishwanath Dadoba Karale vs. Parisa Shantappa Upadhye (D) thr. 
Lrs., (2008) 11 SCC 504, and Patel Ravjibhai Bhulabhai (D) thr. Lrs. vs. 
Rahemanbhai M. Shaikh (D) thr. Lrs and Ors., (2016) 12 SCC 216. 

 Learned counsel for the respondent submitted that mere incorporation in 
the agreement of a provision for reconveyance, cannot be singularly 
determinative of the deed being a mortgage by conditional sale. The agreement 
was styled as a sale deed, conveying an absolute title, free of encumbrances. The 
failure to redeem within ten years, coupled with the absence of a debtor and 
creditor relationship, were sufficient evidence of the agreement being a sale with 
option to repurchase. Reliance was placed on Tamboli Ramanlal Motilal (dead) 
by Lrs. vs. Ghanchi Chimanlal Keshavlal (dead) by Lrs., 1993 Supplement (1) SCC 
295. 

 The question whether a document is a mortgage by conditional sale, or a 
sale with an option to repurchase, has to be determined in the facts of each case, 
dependent on the recitals in the document, intention of the parties, coupled with 
attendant surrounding circumstances.  

 Section 58, clause (c) of the Transfer of Property Act, 1882 defines 
mortgage by conditional sale as follows:- 

"Where the mortgagor ostensibly sells the mortgaged property- on 
condition that on default of payment of the mortgage-money on a certain date the 
sale shall become absolute, or on condition that on such payment being made the 
sale shall become void, or on condition that on such payment being made the 
buyer shall transfer the property to the seller, the transaction is called a 
mortgage by conditional sale and the mortgagee, a mortgagee by conditional sale; 
Provided that no such transaction shall be deemed to be a mortgage, unless the 
condition is embodied in the document which effects or purports to effect the 
sale." 

 In P.L. Bapuswami vs. N. Pattay Gounder, AIR 1966 SC 902, it was further 
observed that the difference in the valuation of the property, and the 
consideration mentioned in the agreement, was also relevant for deciding the 
nature of the document:- 

"6...The criticism of learned counsel for the appellant is justified and we 
must proceed on the basis that the valuation of the property was Rs.8000/- and 
since the consideration for Ex- B-l was only Rs.4000/- it was a strong 
circumstance suggesting that the transaction was a mortgage and not an outright 
sale...." Similar is the view expressed in Ramlal vs. Phagua, (2006) 1 SCC 168. In 
Vishwanath Dadoba Karale (supra) the recitals in the agreement were similar to 
that in the present case. It was held that limited transfer of title with option for 6 
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reconveyance in one document, qualified the agreement as mortgage by 
conditional sale. 

 In Patel Ravjibhai Bhulabhai (D) thr. Lrs. vs. Rahemanbhai M. Shaikh (D) 
thr. Lrs. and ors., (2016) 12 SCC 216, the document was held to be a mortgage by 
conditional sale, in view of the clause for reconveyance contained in the same in 
view of Section 58 (c) of the Act, and the existence of a debtor and creditor 
relationship. 

 Tamboli Ramanlal Motilal (dead) by Lrs. (supra) is distinguishable on 
facts. It was held therein that there existed no relationship of debtor and creditor. 
The absence of any right in the mortgagee to foreclose the mortgage was also 
noticed observing:- 

"20. The further clause in the document is to the effect that the executant 

shall repay the amount within a period of five years and in case he fails to repay 

neither he nor his heirs or legal representatives will have any right to take back 

the said properties. Here only the right of the transferor is emphasised, while the 

right of the transferee to foreclose the mortgage is not spoken to...." 

 The essentials of an agreement, to qualify as a mortgage by conditional 

sale, can succinctly be broadly summarised. An ostensible sale with transfer of 

possession and ownership, but containing a clause for reconveyance in 

accordance with Section 58 (c) of the Act, will clothe the agreement as a 

mortgage by conditional sale. 

The execution of a separate agreement for reconveyance, either 

contemporaneously or subsequently, shall militate against the agreement being 

mortgage by conditional sale. There must exist a debtor and creditor 

relationship. The valuation of the property, and the transaction value, along with 

the duration of time for reconveyance, are important considerations to decide 

the nature of the agreement. There will have to be a cumulative consideration of 

these factors, along with the recitals in the agreement, intention of the parties, 

coupled with other attendant circumstances, considered in a holistic manner. 

 The agreement, Exhibit 62, though styled as a sale deed, for a 
consideration of Rs.700/- is but an ostensible sale, containing a clause for 
reconveyance. The agreement concludes as follows:- 

"If I repay your amount of Rs.700/- in any year (at any time) during the 
period of ten years from now then you have to return my said land to me, 
subject to this condition I have sold land to you." 
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The significance of the words "repay", "return" and "subject to this 

condition" cannot be overlooked. They are not commensurate with a deed 

of absolute sale. The language used, conveys the distinct impression that 

the plaintiff did not intend to relinquish all rights, title and claims to his 

lands. The defendant was aware of the limited nature of right conveyed and 

had agreed to a conditional sale along with an obligation to return the lands 

if the amount was repaid. 

 The plaintiff initially filed Civil Suit no. 89/1975 for specific performance 

to transfer the lands back to him. It was withdrawn with liberty to file a fresh suit 

for redemption. The filing of the fresh suit in 1986, beyond the period of ten 

years is hardly relevant. The limitation for the right to redeem, under Section 60 

of the Act is thirty years. 

 The parties were admittedly well known to each other since before. The 

plaintiff had been borrowing money from the 10 defendant even earlier from 

time to time according to need, and even at the time of execution of the 

agreement he was in need of money.  

The value of the land was Rs. 3500/- far in excess of the amount of 

Rs.700/- mentioned in the agreement. The defendant in cross-examination did 

not deny the recital in Exhibit 66, dated 11.6.1975 in reply to notice, that he had 

demanded the sum of Rs.3500/-with interest for reconveyance. The relationship 

of debtor and creditor cannot be faulted with. The respondent did not take any 

steps for mutation for three long years after the execution of the deed. The 

plaintiff had specifically objected to mutation in the name of the defendant, by 

Exhibits 33 and 34. The period for reconveyance provided in the agreement itself 

was inordinately long for ten years. The clause for reconveyance was in 

requirement with Section 58 (c) of the Act.  

The High Court failed to consider the aforesaid factors in totality and in a 

holistic manner, while arriving at the finding that there was no debtor and 

creditor relationship between the parties, and that the agreement was a sale 

deed with an option to repurchase. The findings are clearly unsustainable. 

 The agreement, Exhibit 62, is held to be a mortgage by conditional sale 

and not a sale with an option to repurchase. Consequently the order of the High 

Court is held to be unsustainable and is set aside. The appeals are allowed. 

******* 



62 
 

Specific Relief Act 

14. Section 16 (c) of Specific Relief Act 

B. Vijaya Bharathi Vs. P. Savitri & Ors. 

Rohinton Fali Nariman &  Sanjay Kishan Kaul,  JJ. 

In the Supreme court of India. 

Date of Judgment -10.08.2017. 

Issue  

In the matter of granting specific performance of contract to execute a 

deed of conveyance in respect  of suit property. 
 

Relevant Extract  

 The present appeal arises out of a judgment dated 26.10.2005, delivered 

by a single Judge of the Andhra Pradesh High Court, by which an appeal filed by 

the original Defendant No.3 was allowed and a suit for specific performance was 

dismissed. 

 The brief facts necessary for deciding this case are as follows: On 

21.02.1992, an agreement to sell was entered into between one Smt. P. Savitri, 

Respondent No.1 before us, and B. Vijaya Bharati, by which the schedule property 

was agreed to be sold for a consideration of Rs. 1,80,000/-. Rs. 1,30,000/- had 

already been paid in advance. The balance consideration of Rs. 50,000/- was to 

be paid later as and when the vendee gives notice that she is ready to get the 

property registered, and on intimation from the vendor to pay the balance 

consideration. 

 Para 3 & 5 of the Agreement provided for necessary permissions from the 

society for transfer of the membership in the name of the vendee, which was to 

be obtained by the vendor, and clearances required from the Income Tax, Urban 

Land Ceiling Authorities and other Authorities were also to be obtained by the 

vendor. The said Agreement, though it was an agreement to sell only, was 

registered by way of abundant caution. 

 On 13.03.1992, the first defendant appeared before the Registering 

Authority to execute a General Power of Attorney in favour of the husband of the 

plaintiff in order to obtain the permissions referred to above. It has been 

concurrently found that on this date, she resiled from such execution of General 

Power of Attorney in favour of the plaintiff's husband and left the Sub-Registrar's 

office without registering the General Power of Attorney. 
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 Thereafter, the property was sold by Defendant No.1 on 12.05.1992 to 

Defendant No.2 for a sale consideration of Rs. 1,20,000/-. Defendant No.2, in turn, 

sold the property on 05.07.1993 to Defendant No.3 for a sum of 3 Rs. 1,95,000/-. 

Both the sales were by registered conveyance. 

 The plaintiff issued the necessary notice stating that she was ready to pay 

the balance Rs.50,000/- on 18.02.1994. Since the reply to the said notice was that 

the agreement was no longer valid, the plaintiff filed a suit for specific 

performance on 13.04.1994. 

 The trial Court decreed the said suit for specific performance, finding that 

the agreement of 21.02.1992 was prior in point of time to both the registered 

sale deeds. It found, as a matter of fact, that the purchasers of the property could 

not be said to be bona fide purchasers given the fact that no encumbrance 

certificate was called for before any such purchase. 

 Defendant No.3 appealed to the High Court, and the High Court set aside 

the decree of the trial Court stating that the plaintiff was not ready and willing 

through out as was required by Section 16(c) of the Specific Relief Act, 1963 and 

held that the suit was filed long after, in fact, more than two years after the 

repudiation on 13.03.1992. A single Judge of the High Court held thus: "Till Ex.A-

2 notice was issued, the Plaintiff has not made any endeavour to pay the balance 

sale consideration, particularly, when the 1st 4 Defendant having appeared 

before the registering authority to execute the GPA in favour of the husband of 

the Plaintiff on 13-3-1992 and resiled from execution of such GPA in favour of the 

Plaintiff and left the Sub-Registrar's Office without registering the GPA. 

Any prudent person, who obtained the registered agreement of sale by 

paying 2/3rd of the sale consideration, will not keep quiet for a period of nearly 

one year eleven months after the vendor repudiated the contract and refused to 

register the GPA to complete the sale transaction, which clearly discloses that the 

total inaction is on the part of the plaintiff. Even after such refusal, she has not 

issued any notice to the 1st Defendant to execute the sale deed by offering 

balance sale consideration and expressing her readiness and willingness to 

complete the transaction. 

Thus, the plaintiff waived the right obtained under the agreement of sale 

and allowed the 1st Defendant to execute the sale deed in favour of the 2nd 

Defendant. Only on such execution of the sale deed in favour of the 2nd 

Defendant, the Plaintiff got issued the legal notice to the Defendants and the 
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same was suitably replied by them under Exs. A-3 and A-4. She has nowhere 

stated about her readiness and willingness to perform her part of the contract all 

along from the date of the agreement till her deposition in the Court." 

 Mr. M.N. Rao, learned Senior Counsel appearing on behalf of the appellant, 

has argued before us that an appeal at the behest of Defendant No.3 was allowed, 

Defendant No.1 having gone out of the picture altogether. He further argued 

before us that it is clear that Defendant Nos. 1 and 2 were in collusion with each 

other because the property which had been sold for Rs.1,80,000/- in February, 

1992 could not possibly be sold in May, 1992 for a lesser amount of Rs.1,20,000/- 

The fact that no encumbrance certificate was also taken was an important 

pointer to the fact that there was no bona fides in either Defendant Nos. 1 and 2 

or Defendant No.3 and that therefore, the High Court was in error in stating that 

this vital requirement is of secondary importance once the requirement of 

readiness and willingness is not proved.  

 Mr. A. Subba Rao, on the other hand, supported the judgment of the High 

Court and argued that not only was there delay in the present case, but it was 

coupled with the fact that there was no readiness and willingness, as is correctly 

held by the High Court. Further, he also stated that the present suit in its present 

form would not be maintainable for the added reason that despite the fact that it 

came to the plaintiff's knowledge that there were two registered conveyances 

prior to the suit, the plaintiff did not amend the suit to ask for a decree of 

cancellation of the said sale deeds. 

 Having heard the learned counsel appearing for the parties, we are of the 

view that the High Court judgment is correct and does not require to be 

interfered with. 

 One crucial fact that stares us in the face is that on 13.03.1992 the first 

defendant ran away from the Registering Authority making it clear that she did 

not want to act in furtherance of the Agreement in executing a General Power of 

Attorney in favour of the plaintiff's husband. The High Court was right in stating 

that no prudent person would stay quiet for a period of one year and eleven 

months after such an unequivocal repudiation 7 of the agreement if they were 

really interested in going ahead with the sale transaction. The only inference, 

therefore, from this is that the plaintiff cannot possibly be said to be ready and 

willing throughout to perform their part of the agreement. 
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 This Court went on to distinguish a three-Judge Bench judgment in Ram 

Awadh (dead) by Lrs. And Others vs. Achhaibar Dubey and Another , (2000) 2 

SCC 428 and held as follows:-  

 "6. Questioning the plea of readiness and willingness is a concept relatable 

to an agreement. After conveyance the question of readiness and willingness is 

really not relevant. Therefore, the provision of the Specific Relief Act, 1963 (in 

short "the Act") is not applicable. It is to be noted that the decision in Ram Awadh 

case relates to a case where there was only an agreement. After the conveyance, 

the only question to be adjudicated is whether the purchaser was a bona fide 

purchaser for value without notice. In the present case the only issue that can be 

adjudicated is whether the appellants were bona fide purchasers for value 

without notice. The question whether the appellants were ready and willing is 

really of no consequence. In Ram Awadh case the question of the effect of a 

completed sale was not there. Therefore, that decision cannot have any 

application so far as the present case is concerned. Once there is a conveyance 

the concept would be different and the primary relief could be only cancellation." 

 It must also be noted that though aware of two conveyances of the same 

property, the plaintiff did not ask for their cancellation. This again, would stand 

in the way of a decree of specific performance for unless the sale made by 

Defendant No. 1 to Defendant No.2, and thereafter by Defendant No.2 to 

Defendant No.3 are set aside, no decree for specific performance could possibly 

follow. While Mr. Rao may be right in stating that mere delay without more 

would not dis-entitle his client to the relief of specific performance, for the 

reasons stated above, we find that this is not such a case. 

The High Court was clearly right in finding that the bar of Section 16(c) 

was squarely attracted on the facts of the present case, and that therefore, the 

fact that Defendant Nos. 2 and 3 may not be bona fide purchasers would not 

come in the way of stating that such suit must be dismissed at the threshold 

because of lack of readiness and willingness, which is a basic condition for the 

grant of specific performance.The appeal accordingly, stands dismissed. 

******* 

 


