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Civil Procedure Code 

2. Order VII Rule 11 of CPC 

   Recovery of Debts due to Banks and Financial Institutions Act, 1993  

State Bank of Patiala  Versus  Mukesh Jain & Anr.                      

Anil R. Dave & L. Nageswara Rao , JJ. 

In the Supreme Court of India 

Date of Judgment -08.11.2016 

Issue 

Jurisdiction of the DRT Act –Challenged. 

Relevant Extract 

The facts giving rise to the present litigation, in a nutshell, are as 

under:  

The appellant is a nationalized bank which had lent Rs.8,00,000/- 

(Rupees eight lakh) to respondent no.1 by way of a term loan on certain 

conditions and so as to secure the said debt, respondent no.1 debtor had 

mortgaged his immovable property forming part of premises bearing no. C- 

8/298, Yamuna Vihar, Delhi. As respondent no.1 committed default in re- 

payment of the said loan, the appellant initiated proceedings under the 

provisions of the Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002 (hereinafter referred to as ‘the 

Act’). When notice under Section 13(2) of the Act had been issued and 

further proceedings were sought to be initiated by the appellant against 

respondent no.1, the said proceedings had been challenged by respondent 

no.1 by filing Civil Suit No.4 of 2003 in the Court of Civil Judge, Delhi.  

 In the said suit, the appellant filed an application under Order VII 

Rule 11 of the CPC contending that the Court had no jurisdiction to 

entertain the suit in view of the provisions of Section 34 read with Section 

13(2) of the Act, which prohibits a Civil Court from dealing with the 

matters arising under the provisions of the Act. After considering the 

averments made in the application as well as the reply given by respondent 

https://indiankanoon.org/doc/198257891/
https://indiankanoon.org/doc/198257891/
https://indiankanoon.org/doc/198257891/
https://indiankanoon.org/doc/198257891/
https://indiankanoon.org/doc/198257891/
https://indiankanoon.org/doc/198257891/
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no.1 and upon hearing the concerned counsel, the said application had 

been rejected by the trial Court by an order dated 9th February, 2004.  

 Being aggrieved by the rejection of the said application, the appellant 

filed Civil Revision Petition No.242 of 2004 in the High Court of Delhi. The 

said petition was also rejected by the impugned judgment dated 8th April, 

2005 and being aggrieved by the said judgment, the present appeal has 

been filed by the appellant.  

 The reason for which the application filed under Order VII Rule 11 of 

the CPC had been rejected by the trial Court was that the suit was 

maintainable in view of the fact that the subject matter of the suit i.e. the 

amount which was sought to be recovered by the appellant from 

respondent no.1 (original plaintiff) was less than Rs.10,00,000/- (Rupees 

Ten lakh) and according to the provisions of Section 1(4) of the Recovery of 

Debts due to Banks and Financial Institutions Act, 1993 (hereinafter 

referred to as ‘the DRT Act’), the provisions of the DRT Act would not apply, 

where the amount of debt due to any bank or financial institution is less 

than Rs.10 lakh and therefore, it was not open to the Debt Recovery 

Tribunal (hereinafter referred to as “the Tribunal”) to entertain the matter 

as the amount claimed in the suit was less than Rs.10 lakh.  

 In the aforestated circumstances, the trial Court was of the view that 

as the DRT Act had no jurisdiction to entertain an appeal against the order 

passed under the provisions of the Act, a civil suit was maintainable and 

therefore, the application made under Order VII Rule 11 of the CPC had 

been rejected by the trial Court. The High Court confirmed the said view of 

the trial Court.  

https://indiankanoon.org/doc/105107519/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
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The issue involved in the appeal is whether, in the instant case, the 

suit was maintainable against the proceedings initiated under the 

provisions of the Act. The application filed by the appellant under Order VII 

Rule 11 of the CPC was rejected mainly for the reason that the Tribunal had 

no jurisdiction to entertain the proceedings under the provisions of Section 

1(4) of the DRT Act as the value of the suit was less than Rs.10 lakh and 

therefore, the Civil Suit was the only remedy available to the respondents 

(original plaintiffs). 

Upon perusal of Section 34 of the Act, it is very clear that no Civil 

Court is having jurisdiction to entertain any suit or proceeding in respect of 

any matter which a Debt Recovery Tribunal or the appellate Tribunal is 

empowered by or under the Act to determine the dispute. Further, the Civil 

Court has no right to issue any injunction in pursuance of any action taken 

under the Act or under the provisions of the DRT Act.  

 In view of a specific bar, no Civil Court can entertain any suit 

wherein the proceedings initiated under Section 13 of the Act are 

challenged. The Act had been enacted in 2002, whereas the DRT Act had 

been enacted in 1993. The legislature is presumed to be aware of the fact 

that the Tribunal constituted under the DRT Act would not have any 

jurisdiction to entertain any matter, wherein the subject matter of the suit 

is less than Rs.10 lakh.  

 In the aforestated circumstances, one will have to make an effort to 

harmonize both the statutory provisions. According to Section 17 of the 

Act, any person who is aggrieved by any of the actions taken under Section 

13 of the Act can approach the Tribunal under the provisions of the DRT 

Act.  

https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1302414/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/12504/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
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 In normal circumstances, there cannot be any action of any authority 

which cannot be challenged before a Civil Court unless there is a statutory 

bar with regard to challenging such an action. Section 34 specifically 

provides the bar of jurisdiction and therefore, the order passed under 

Section 13 of the Act could not have been challenged by respondent no.1 

debtor before any Civil Court.  

 In the aforestated circumstances, the only remedy available to 

respondent no.1 debtor can be to approach the Tribunal under the 

provisions of the DRT Act read with the provisions of the Act. But, one 

would feel that as per Section 1(4) of the DRT Act, provisions of the DRT 

Act would not apply where the amount of debt is less than Rs.10 lakh.  

 The aforestated provision of Section 1(4) of the DRT Act must be 
read in a manner which would not adversely affect a debtor, who wants to 
have some remedy against an action initiated under the provisions of 
Section 13 of the Act.  

 The DRT Act mainly pertains to institution of proceedings by a bank 
for recovery of its debt when the debt is not less than Rs.10 lakh. If the debt 
is less than Rs.10 lakh, no suit can be filed by the creditor bank in the 
Tribunal under the provisions of the DRT Act. So, when the jurisdiction of 
the Tribunal has been referred to in Section 1(4) of the DRT Act, which 
limits the jurisdiction of the Tribunal to Rs.10 lakh, prima facie, the 
intention of the legislature is to limit the original jurisdiction of the 
Tribunal. If any claim is to be made before the Tribunal, the amount must 
be more than Rs.10 lakh and if the amount is less than Rs.10 lakh, the 
creditor bank will have to file a suit in a Civil Court. So, one can safely 
interpret the provisions of Section 1(4) of the DRT Act to the effect that it 
deals with original jurisdiction of the Tribunal under the provisions of the 
DRT Act.  

 In the instant case, we are concerned with the challenge to the 
proceedings initiated under Section 13 of the Act. There is a specific 
provision in the Act to the effect that the proceedings initiated under the 
Act cannot be challenged before a Civil Court because the Civil Court has no 
jurisdiction to entertain any matter arising under the Act and in that event, 

https://indiankanoon.org/doc/1302414/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1641968/
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the concerned debtor has to approach the Tribunal under the provisions of 
Section 17 of the Act.  

 Thus, the Tribunal would be exercising its appellate jurisdiction 
when the action initiated under the provisions of Section 13 of the Act is 
challenged before the Tribunal. There is a difference between the 
Tribunal’s original jurisdiction under the provisions of the DRT Act and the 
appellate jurisdiction under the Act.  

 The issue with regard to availability of a forum for challenging the 
action under the provisions of the Act had been dealt with by this Court in 
the case of Mardia Chemicals Ltd. (supra). This Court, in the said case, 
unequivocally held that the aggrieved debtor can never be without any 
remedy and we firmly believe that the legislature would normally not leave 
a person without any remedy when a harsh action against him is initiated 
under the provisions of the Act.  

 So as to know the appellate jurisdiction of the Tribunal, one has to 
look at the provisions of the Act as Section 17 of the Act specifically 
provides a right to the aggrieved debtor to challenge the validity of an 
action initiated under Section 13(4) of the Act before the Tribunal. 
Moreover, the Act was enacted in 2002 and the legislature is presumed to 
have knowledge about the provisions of Section 1(4) of the DRT Act. So 
harmonious reading of both the aforestated Sections would not be contrary 
to any of the legal provisions.  For the aforestated reasons, we are of the 
view that the application submitted by the appellant bank under Order VII 
Rule 11 of the CPC should have been granted by the trial Court as, 
according to Section 34 of the Act, a Civil Court has no jurisdiction to 
entertain any appeal arising under the Act.  

 Thus, we hold that the Debt Recovery Tribunal constituted under the 
DRT Act has jurisdiction to entertain an appeal as per Section 17 of the Act 
even if the amount involved is less than Rs.10 lakh. But, the said appellate 
jurisdiction need not be misunderstood with the original jurisdiction of the 
Tribunal.   For the aforestated reasons, the impugned judgment as well as 
the order rejecting the application filed under Order VII Rule 11 are set 
aside. The appeal is allowed with no order as to costs.  

******* 

  

https://indiankanoon.org/doc/12504/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/12504/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1831480/
https://indiankanoon.org/doc/1302414/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/12504/
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Criminal Procedure code 

3. Section 311 and section 482 of Cr. P.C. 

Ghanashyam Hembram Versus State of Orissa  

S.K. Sahoo , J. 

In the High Court of Orissa, Cuttack 

Date of Hearing & Judgment: 15.11.2016 

Issue 

Order on the Petition under Section 311 of Cr. P. C. –Challenged. 

Relevant Extract 

This is an application under section 482 of Cr.P.C. filed by the 

petitioner Ghanashyam Hembram challenging the order dated 25.03.2009 

passed by the learned Adhoc Addl. Sessions Judge, Fast Track Court, Jajpur 

in S.T. Case No.218 of 2006 in rejecting the petition under section 311 

Cr.P.C. filed by the petitioner to recall P.W.10, P.W.11, P.W.12 and P.W.16 

for further cross-examination. It appears from the impugned order that the 

petition was rejected on the ground that it was filed at am belated stage by 

the accused-petitioner and that the aforesaid witnesses were examined and 

cross examined at length and that there is absolutely nothing in the petition 

which necessitated the petitioner to file such petition at the stage when the 

prosecution case was closed and the case was posted for accused 

statement. It was further held that there is nothing in the questionnaire 

which has been mentioned in the petition under section 311 of Cr.P.C. that 

those are in any way relevant.  

On going through the evidence of P.Ws.10, 11, 12 and 16, it appears 

they have stated mainly about the dying declaration of the deceased. 

P.Ws.10, 11 and 16 have stated regarding the dying declaration made at the 

spot whereas P.W.12 stated about the dying declaration made at S.C.B. 

Medical College and Hospital, Cuttack. It appears that the aforesaid four 

witnesses have been cross-examined at length by the defence counsel. The 

application under section 311 of Cr.P.C. which has been annexed as 
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Annexure-2 to this application under section 482 of Cr.P.C. contains the 

questionnaire for each of the four witnesses and it indicates that the 

questions are regarding the location of the house of the petitioner, total 

numbers of rooms in the house of the petitioner, presence of any other 

persons at the spot and whether the deceased stated anything regarding 

the occurrence etc. The witnesses like P.Ws.10, 11 and 16 have stated that 

the house of the accused-petitioner is situated one house apart from their 

house. All the four witnesses have stated that the deceased told before 

them that since she did not give a pipe to the petitioner as demanded by 

him, the petitioner set her on fire after pouring kerosene on her. They have 

further stated that the deceased died at S.C.B. Medical College and Hospital, 

Cuttack due to burn injuries. On going through the evidence of the 

witnesses, I find that the questions which were sought to be put to the 

respective witnesses are either already answered by them or in no way 

relevant to the facts of the case and therefore, I am of the view that such a 

petition has been filed after closure of the prosecution case when the case 

was posted for accused statement just to delay the proceeding. I am further 

of the view that recalling the aforesaid witnesses for further cross 

examination is not at all essential for the just decision of the case or to 

arrive at the truth. The salutary provision under section 311 of Cr.P.C. has 

been enacted with the object of discovering relevant facts or obtaining 

proper proof of such facts for just decision of the case and therefore, it must 

be used judicially and not capriciously or arbitrarily. If such a petition gives 

unfair advantage to any side, causes serious prejudice or disadvantage to 

the defence of the accused or it is motivated to fill up the lacuna of either 

side, the Court should refrain from exercising the power. The paramount 

consideration for exercising the discretion in entertaining such petition to 

examine or recall and re-examine a witness being the essentiality for the 
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just decision of the case and for the ends of justice, the Court must be 

careful enough to see that its action should not result in causing injustice 

either to the accused or to the prosecution. Trial Courts are not following 

the mandate of section 309 of Cr.P.C. in conducting day to day trial and 

granting long adjournments to the respective sides’ very liberally and even 

entertaining petition under section 311 of Cr.P.C. very casually. In most of 

the cases, it is found that the relevant witnesses after examination-in-chief 

are declined for cross-examination and subsequently petitions under 

section 311 of Cr.P.C. are being filed for recalling those witnesses for cross-

examination by the defence. Attempts are being made in the meantime to 

gain over the witnesses. Laxity in such matters results in the miscarriage of 

justice and delays the disposal of the cases. That is what exactly William E. 

Gladstone has said, “Justice delayed is justice denied. 

Considering the submissions of learned counsel for the petitioner and 

hearing the learned counsel for the State, I am of the view that if the 

petitioner appears before the learned Trial Court i.e., Addl. Sessions Judge, 

Jajpur on or before 26.11.2016, the non-bailable warrant of arrest shall be 

recalled and the petitioner shall be allowed to continue on previous bail. On 

the appearance of the petitioner, the date shall be fixed for recording of the 

accused statement and the petitioner shall also be given an opportunity to 

adduce the defence evidence. Since the case is of the year 2006, the learned 

Trial Court shall make every endeavor to conclude the trial by the end of 

December 2016 by conducting day to day trial. Any observation made in 

this judgment shall not be construed to be an expression of opinion of the 

Court on the merits of the case and shall not influence the learned Trial 

Court in deciding the Sessions Trial. With the aforesaid observations, the 

CRLMC application is disposed of. 

******* 
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4. Section 340  of  Cr.P.C.   

Amarsang Nathaji as Himself and as Karta and Manager  Versus Hardik 

Harshadbhai Patel and Others  

Kurian Joseph  & Rohinton Fali Nariman ,JJ. 

In the Supreme Court of India  

 Date of Judgment –  23.11.2016. 

Issue 

Declining  to grant  interim injunction –challenged. 

Relevant Extract 

The appeal before the High Court arose from an order passed by the 

Senior Civil Judge, Ahmedabad declining to grant an interim injunction, in 

Civil Suit No. 28 of 2012. Having extensively referred to the materials on 

record, the High Court after elaborately considering the arguments, by a 

detailed judgment, dismissed the appeal, confirming the order passed by 

the trial court. The plaintiff/respondent had also approached this Court by 

way of a Special Leave Petition (Civil) No. 14478 of 2016. The said Special 

Leave Petition has been dismissed on 15.11.2016 as not pressed on the 

submission that the parties have reached an amicable settlement on the 

issue. 

The High Court, on account of the contradictory stand taken by the 

appellant herein who was the first respondent before the High Court 

(Defendant no.1 in the Suit), took the view that the conduct of the appellant 

has affected the administration of justice, and therefore, it was expedient in 

the interests of justice to file a complaint against the appellant under 

Section 340 of the Code. It is the main contention of the learned counsel for 

the appellant that while passing the order, the High Court has not followed 

the procedure contemplated under Section 340(1) of the CrPC. There are 

two pre conditions for initiating proceedings under Section 340 CrPC – (i) 

materials produced before the court must make out a prima facie case for a 

complaint for the purpose of inquiry into an offence referred to in clause 
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(b)(i) of sub-Section (1) of Section 195 of the CrPC and (ii) it is expedient in 

the interests of justice that an inquiry should be made into the alleged 

offence. 

The mere fact that a person has made a contradictory statement in a 

judicial proceeding is not by itself always sufficient to justify a prosecution 

under Sections 199 and 200 of the Indian Penal Code (45 of 1860) 

(hereinafter referred to as “the IPC”); but it must be shown that the 

defendant has intentionally given a false statement at any stage of the 

judicial proceedings or fabricated false evidence for the purpose of using 

the same at any stage of the judicial proceedings. Even after the above 

position has emerged also, still the court has to form an opinion that it is 

expedient in the interests of justice to initiate an inquiry into the offences 

of false evidence and offences against public justice and more specifically 

referred in Section 340(1) of the CrPC, having regard to the overall factual 

matrix as well as the probable consequences of such a prosecution. (See 

K.T.M.S. Mohd. and Another v. Union of India, (1992) 3 SCC 178. The court 

must be satisfied that such an inquiry is required in the interests of justice 

and appropriate in the facts of the case. 

Having heard the learned counsel appearing on both sides and having 

gone through the impugned order and also having regard to the 

subsequent development whereby the parties have decided to amicably 

settle some of the disputes, we are of the view that the matter needs fresh 

consideration. We are also constrained to form such an opinion since it is 

fairly clear on a reading of the order that the court has not followed all the 

requirements under Section 340 of the CrPC as settled by this Court in the 

decisions referred to above regarding the formation of the opinion on the 

expediency to initiate an inquiry into any offence punishable under 

Sections 193 to 196 (both inclusive), 199, 200, 205 to 211 (both inclusive) 
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and 228 of the IPC, when such an offence is alleged to have been committed 

in relation to any proceedings before the court. On forming such an opinion 

in respect of such an offence which appears to have been committed, the 

court has to take a further decision as to whether any complaint should be 

made or not. 

No doubt, such an opinion can be formed even without conducting a 

preliminary inquiry, if the formation of opinion is otherwise possible. And 

even after forming the opinion also, the court has to take a decision as to 

whether it is required, in the facts and circumstances of the case, to file the 

complaint. Only if the decision is in the affirmative, the court needs to make 

a complaint in writing and the complaint thus made in writing is then to be 

sent to a Magistrate of competent jurisdiction. 

 Under Section 343 of the CrPC, the Magistrate has to deal with the 

complaint referred to in Section 340 of the CrPC as if it was instituted on a 

police report. Therefore, on the offences referred to under Section 

195(1)(b)(i) of the CrPC, all falling within the purview of warrant case, the 

Magistrate has to follow the procedure for trial of warrant cases under 

Chapter XIX Part A comprising of Sections 238 to 243 of the CrPC. It is only 

in view of such seriousness of the matter, Section 340 of the CrPC has 

provided for a meticulous procedure regarding initiation of the inquiry. 

We find that the court in the impugned order has not followed the 

procedure in making the opinion that it was expedient in the interests of 

justice to file a complaint against respondent no.1 in exercise of the powers 

conferred under Section 340 of the CrPC and directing the Registrar 

(Judicial) of the High Court of Gujarat, Ahmedabad “to make complaint 

against respondent no.1 in view of the findings recorded by the court for 

the offence under Sections 199 and 200 of the IPC….”. Having regard to the 

subject matter of the complaint and subsequent developments, we are of 

the view that in the interests of justice the matter needs to be laid to rest. 

 The appeal is hence allowed. The impugned order to the extent of 

initiation of the proceedings under Section 340 of the CrPC is set aside.  

There shall be no orders as to costs. 

******* 
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Indian Penal Code 

5. Section 148 and section 302 of IPC 

Mahavir Singh Versus State of Madhya Pradesh  

 A.K. Sikri  & N.V. Ramana ,JJ. 

In the Supreme Court of India. 

Date of Judgment -09.11.2016 

Issue 

Order of acquittal by the trial Court when Confirmed and 

conviction made under section 148 and sentencing under section 302 

for life – challenged. 

Relevant Extract 

The brief facts of the case as culled out from the case of the 

prosecution are that on 26th December, 1987 at about 1 p.m. while 

Gambhir Singh (PW 7) (brother of the deceased) was having lunch at his 

home, the appellant along with a group of co-accused persons, each armed 

with deadly weapons rushed to his house hurling abusive filthy words and 

picked up a quarrel with his brother Jagannath Singh (deceased) who was 

sitting outside on a platform (Chabutara) along with his nephew Bir Singh 

(PW 11). When Jagannath Singh (deceased) raised objection to their 

behavior, the appellant fired a gunshot in the abdomen of the deceased as a 

result of which he fell down on the ground and succumbed to the injuries. 

 Gambhir Singh (P.W. 7) carried the body of the deceased to the 

police station, Lahar on a bullock cart and lodged the FIR (Annexure P-1) at 

4.15 PM on the same day. Dilip Singh Yadav (PW-13) prepared inquest 

memo and Dr. A. K. Upadhyay (P.W. 12) conducted autopsy on the dead 

body. On the next day, Dilip Singh Yadav (PW 13) seized blood stained soil 

and plain soil from the place of occurrence, as per seizure memo. He also 

seized a gun, 12 live cartridges and 9 empty cartridges from the possession 

of appellant Mahavir Singh, an axe from Sobaran (co-accused) and a lathi 

from Kanched Singh (another co-accused) as per seizure memo and sent 

them to the Forensic Science Laboratory at Sagar. Consequently, 
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statements of witnesses were recorded under section 161 of Cr.P.C., spot 

map was prepared and Charge-sheet was filed against the appellant under 

sections 302, 147, 148 and 149 of the IPC in the Court of Judicial Magistrate 

First Class, Lahar who committed the case to Court of Sessions for Trial. 

The Trial Court framed charges u/s 302 and 148 of IPC against the 

appellant and under sections 148, 302/149 of IPC against co-accused. All 

the accused pleaded not guilty and claimed to be tried. To prove the guilt of 

the accused, the prosecution has examined 13 witnesses and marked 

several Exhibits while the accused examined none in defence and no 

exhibits were marked on his behalf. 

 The Trial Court by its judgment and order dated 30th November, 

1994 acquitted the appellant from the alleged offences mainly on the 

ground that there are contradictions in the evidence of eyewitnesses to that 

of medical evidence, prosecution has failed to prove beyond reasonable 

doubt formation of unlawful assembly with a motive of committing murder 

of the deceased and also failed to establish that the bullet had been fired 

with the firearm seized from the appellant. 

 Dissatisfied with the Judgment of the Trial Court, the State preferred 

an appeal before the High Court claiming that the judgment of the Trial 

Court is perverse and illegal inasmuch as it did not appreciate the 

prosecution evidence in right perspective and ignored the evidence of the 

eyewitnesses. The High Court, on a reanalysis of evidence of prosecution 

witnesses and other material available on record came to the conclusion 

that the Trial Court was right in acquitting the other co-accused persons 

but found fault with the acquittal of the appellant under Section 302 IPC. 

The High Court, therefore, partly allowed the appeal by confirming the 

judgment of the Trial Court in respect of the charge under Section 148 and 

convicted the appellant herein for the offence under Section 302, IPC and 
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sentenced him to undergo imprisonment for life. Aggrieved by the 

Judgment of the High Court, the appellant approached this Court in appeal. 

We have heard the learned counsel on either side at length and perused the 

material available on record. Now it is imperative to look into the scope of 

interference by the appellate Court in an appeal against acquittal and 

whether the High Court was justified in convicting the accused under 

Section 302, IPC by reversing the order of acquittal passed by the Trial 

Court. 

On a thorough analysis of the judgment impugned, it is evident that 

the High Court has not recorded any reasons for partly setting aside the 

judgment of the Trial Court which has acquitted all the accused persons 

from the same set of facts before it. The High Court which has set aside the 

acquittal order of the Trial Court has observed that the Trial Court has 

based its reasoning on guess work. We find it that even the High Court has 

committed the same mistake and basing on the same facts and guess work 

has arrived at the conclusion that the appellant is guilty. It appears to us 

that the difference of opinion between the Courts below in deciding 

whether or not the appellant has committed the offence with which he is 

charged, mainly revolves around the presence of alleged direct 

eyewitnesses at the spot, possibility of appellant’s inflicting firearm injury 

to the deceased in view of the positioning of the injury sustained by the 

deceased, the material infirmity, if any, and contradiction in the ocular and 

medical evidence. It is, however, clear that though, at the outset, the 

accused/appellant absolutely rejected the allegation and pleaded not guilty 

by taking the defence of alibi that, on the date of incident, he was irrigating 

his field, but his claim has not been supported by any evidence. 
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A contradicted testimony of an interested witness cannot be usually 

treated as conclusive. The said Madho Singh (PW 9) has admitted that he 

has been a witness in another case against the accused for the deceased. 

Here it is to be seen that the said Madho Singh (PW 9) has been acting 

as a pocket witness for the family. Further, the credibility of this 

independent witness can be challenged on the fact that the 

commotion was only heard by the said Madho Singh (PW 9) whereas 

the rest of the members of the locality did not come for help. As Madho 

Singh (PW 9) is a chance witness as well as an interested witness herein, 

causes suspicion and  does not inspire confidence. This admission by 

Madho Singh (PW 9) not only forces us to doubt the veracity of his own 

deposition but also has created doubts on the version of Gambhir Singh 

(PW 7). 

We have thoroughly examined the evidence of expert witnesses as 

well as other ocular witnesses. The position of law in cases where there is a 

contradiction between medical evidence and ocular evidence can be 

crystallized to the effect that though the ocular testimony of a witness has 

greater evidentiary value vis-à-vis medical evidence, when medical 

evidence makes the ocular testimony improbable, that becomes a relevant 

factor in the process of the evaluation of evidence. However, where the 

medical evidence goes far that it completely rules out all possibility of the 

ocular evidence being true, the ocular evidence may be disbelieved. 

Here in the instant case, no doubt, an innocent man has lost his life at 

the hands of another man, and looking at the way in which the 

investigation was handled, we are sure to observe that it was carried out in 
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a lackluster manner. The approach of the Investigating Officer in recording 

the statements of witnesses, collecting the evidence and preparation of site 

map has remained unmindful. The Investigating Officer, dealing with a 

murder case, is expected to be diligent, truthful and fair in his approach and 

his performance should always be in conformity with the police manual 

and a default or breach of duty may prove fatal to the prosecution’s case. 

We may hasten to add that in the present case the investigation was carried 

out with unconcerned and uninspiring performance. There was no firm and 

sincere effort with the needed zeal and spirit to bring home the guilt of the 

accused. We feel that there are no compelling and substantial reasons for 

the High Court to interfere with the order of acquittal when the prosecution 

has miserably failed to establish the guilt of the accused. Added to this, the 

accused has already undergone nine years’ of imprisonment and we feel 

that it is a fit case inviting interference by this Court. 

 Resultantly, the appeal is allowed and the judgment of conviction 

and order of sentence passed by the High Court is set aside. Consequently, 

the appellant shall be set at liberty forthwith if not required in any other 

case. 

******* 
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6. Section 302 of  IPC  

Section 25, 26 and 27 of Evidence Act 

Mangala Oyale Versus  State of Odisha 

S. Pujahari &  Krushna Ram Mohapatra, JJ. 

In the High Court of Orissa , Cuttack 

Date of Judgment - 18.11.2016 

Issue 

Conviction based on confession for murder and sentencing to RI 

for Life –challenged. 

Relevant Extract 

The prosecution placed before the trial court a case that 16.02.2003, 

a Sunday, was a weekly fair day at village Semiliguda. The accused along 

with the deceased had been to that weekly fair to market sundry goods. 

After the marketing, both of them left for their village. But, on their way 

back to home, at about 7.30 P.M., near Dompanigadha 'Dangar' (a hillock) of 

village-Mukhi Bidei, both of them had an altercation which led to a fight 

between them. The accused overpowered the deceased and pinned down 

her to the ground and mercilessly assaulted her on her face and head with a 

lathi and stone and caused severe bleeding injuries for which she lost her 

sense. Then the accused dragged her to a little distance i.e. to near 

Dompanigada "Nala" (stream of water) and found her to have succumbed 

to the injuries. The accused, however, guarded her dead body there 

throughout the night. On the next day morning, when people found him 

sitting near her dead body, he confessed before them to have killed the 

deceased during course of mutual fight between them. The matter was 

reported to the police at Semiliguda Police Station by the Ward Member, 

namely, Shyam Sundar Majhi(P.W. 1) in writing (Ext. 1), pursuant to which 

Semiliguda P.S. Case No. 23 of 2003 was registered. The police investigated 

the matter and found substance in the allegation inasmuch as the 

investigation indicated that the accused was the author of the crime and as 
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such the police placed charge-sheet against the accused for commission of 

offence punishable under Section 302 of the I.P.C. Learned S.D.J.M., Koraput 

also took cognizance of the same and finding the case to be triable by the 

Court of Sessions, committed the same. Hence, the accused be proceeded 

for committing the murder of the deceased. 

 Learned Sessions Judge, Koraput at Jeypore, placing reliance on the 

aforesaid case of the prosecution which was also supported by the 

materials collected by the police during investigation, framed charge under 

Section 302 of the I.P.C. against the accused. But the accused pleaded not 

guilty of the charge and faced trial. The prosecution examined as many as 

10 witnesses besides exhibiting certain documents and also material 

objects to establish the charge against the accused. The accused who took a 

plea of denial and false implication, did not adduce any independent 

evidence in support of such plea. The trial court on conclusion of the trial, 

appreciating the evidence adduced by the prosecution, returned the 

judgment of conviction and order of sentence as stated earlier. 

 Learned counsel for the accused though did not dispute that the 

deceased died a homicidal death, but submitted that there being no 

credible evidence on record indicating the fact that the accused was the 

author of the crime, the trial court erred in recording the judgment of 

conviction and order of sentence as stated earlier. 

 Elaborating the submission, it has been submitted by the learned 

counsel for the accused that the trial court on a wrong premises relied on 

the confession of the accused said to have been made while in police 

custody, though Sections 25 and 26 of the Evidence Act, 1872 (hereinafter 

referred to as "the Act") prohibits the use of the same. No doubt Section 27 
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of the Act allows some confession while in police custody to be led into 

evidence in spite of prohibition in the preceding Sections 25 and 26 of the 

Act, but the same must be distinctly relatable to the fact discovered. The 

confession before the police relied on here in this case being not covered by 

the aforesaid exception, the trial court should not have placed reliance on 

the same resorting the mandate of Section 27 of the Act. When the 

aforesaid confession is effaced off the record being hit by Section 25 of the 

Act, the other circumstance available against the accused is recovery of the 

weapons of offence from the place of concealment which by itself is not 

sufficient to form the foundation for conviction. In such premises, he 

submits the accused is entitled to a judgment and order of acquittal. 

 Per contra, drawing notice of the Court to the evidence on record, it 

has been submitted by the learned counsel for the State that there is ample 

evidence on record indicating the fact that the deceased died a homicidal 

death while in the company of the accused and the accused had no 

explanation for the same. The same itself is a strong incriminating 

circumstance. Coupled with the same, when the accused had given 

information to have concealed the material objects which were found to be 

the weapons of offence, there is no manner of doubt that it was the accused 

who authored the death of the deceased, even if the confession made while 

in police custody that was taken into consideration by the trial court, is 

effaced off the record for having no legal sanction. 
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On reappraisal of the evidence on record, therefore, we are of the 

considered opinion that in this case conviction recorded by the learned 

Sessions Judge, Koraput against the accused is indefensible inasmuch as the 

circumstances which has been brought to the record in this case does not 

satisfy the test to record a conviction as held by the Apex Court in the cases 

of Hanumant Govind Nargundkar and another and Sharad Birdhichand 

Sarda . Hence, there being no evidence indicating that the accused to be the 

author of the homicidal death of the deceased, we have no hesitation to say 

that judgment of conviction and order of sentence have been passed in this 

case in erroneous appreciation of evidence on record and as such the same 

are liable to be set aside and this Jail Criminal Appeal deserves to be 

allowed. 

 Accordingly, this Jail Criminal Appeal stands allowed. Consequently, 

the judgment of conviction and order of sentence passed against the 

accused are set aside and the accused stands acquitted of the charge under 

Section 302 of the I.P.C. The accused be set at liberty forthwith, if he is not 

otherwise required to be incarcerated. 

******* 
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7. Section 302 and 498 A and 306 of IPC  

       Section 3 of  Dowry Prohibition Act, 1961 

K.V. Prakash Babu Versus  State Of Karnataka  

Dipak Misra &  Amitava Roy ,JJ. 

 In the Supreme Court of   India 

 Date of Judgment-22.11.2016 

Issue 

Conviction under Sections 306 and 498 A –Challenged.  

Relevant Extract 

The instant appeals reveal a factual score that has the potentiality to 

shock a sensitive mind and a sincere heart, for the materials brought on 

record show how “suspicion” can corrode the rational perception of value 

of life and cloud the thought of a wife to such an extent, that would 

persuade her to commit suicide which entail more deaths, that is, of the 

alleged paramour, her mother and brother who being not able to 

emotionally cope up with the social humiliation, extinguish their life-spark; 

and ultimately the situation ropes in the husband to face the charge for the 

offences punishable under Sections 302 and 498-A of the Indian Penal Code 

(IPC) read with Section 3 of the Dowry Prohibition Act, 1961 (‘1961 Act’ for 

short). As the facts would unveil, the husband gets acquitted for the offence 

under Section 302 IPC but convicted in respect of other two charges by the 

trial court. In appeal, his conviction under Section 3 of the 1961 Act is 

annulled but success does not come in his way as regards the offence under 

Section 498-A IPC. And the misery does not end there since in the appeal 

preferred by the State, he is found guilty of the offence under Section 306 

IPC and sentenced to suffer four years rigorous imprisonment and to pay a 

fine of Rs.50,000/- to be given to the father of the victim with a default 

clause.  

https://indiankanoon.org/doc/1560742/
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 In the course of our adumbration and analysis of facts, it will be 

uncurtained how the seed of suspicion grows enormously and the rumours 

can bring social dishonor and constrain not-so-thick skinned people who 

have bound themselves to limitless sorrow by thinking ‘it is best gift of God 

to man” and choose to walk on the path of deliberate death. A sad incident, 

and a shocking narrative, but we must say, even at the beginning, the 

appellant-husband has to be acquitted regard being had to the evidence 

brought on record and the exposition of law in the field.  

The occurrence that led to launching of prosecution is that the 

marriage between the appellant and the deceased, Anjanamma, was 

solemenised on 12.10.1997. The appellant, as alleged, got involved with 

one Deepa, daughter of one Ashwathamma inasmuch as his visit to the 

house of Ashwathamma was quite frequent. As the prosecution story 

proceeds, the deceased felt extremely hurt and eventually being unable to 

withstand the conduct of the husband who was allegedly involved in an 

extra-marital affair, put an end to her life on 20th August, 2004. An FIR was 

lodged at the concerned police station by the father of the deceased, which 

set the criminal law in motion and the investigating officer recorded 

statement of witnesses under Section 161 of the IPC and after completing 

the investigation, placed the charge sheet under Sections 201, 302 and 498-

A of the IPC and Section 3 of the 1961 Act before the concerned Magistrate 

who, in turn, committed the matter to the Court of Session. The accused 

abjured his guilt and expressed his intention to face trial, advancing the 

plea of denial and false implication. In order to establish the charges, the 

prosecution examined 31 witnesses in all. The defence chose not to adduce 

any evidence. The main witnesses are father of the deceased, PW-1 and the 

neighbours who have deposed about the extra- marital affair of the 

husband and the death of the deceased.  

https://indiankanoon.org/doc/48127346/
https://indiankanoon.org/doc/386021/
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 As we have already stated about the conviction and the punishment, 

the same need not be stated in detail. There is no dispute that the learned 

trial judge as well as the High Court has not found the appellant guilty of 

the offence punishable under Section 302 of the IPC. The High Court has 

also arrived at the conclusion after detailed deliberation that the 

prosecution has not been able to establish the offence under Section 3 of 

the 1961 Act. However, it has found the appellant guilty of the offence 

under Sections 498-A and 306 of the IPC.  

In view of the aforesaid evidence, the question that emerges for 

consideration is whether the conviction under Section 498A and 306 IPC is 

legally justiciable in this context. We think it appropriate to refer to Section 

498A of the IPC. The said provision reads as follows:- “498-A. HUSBAND OR 

RELATIVE OF HUSBAND OF A WOMAN SUBJECTING HER TO CRUELTY:  

Whoever, being the husband or the relative of the husband of a 

woman, subjects such woman to cruelty shall be punished with 

imprisonment for a term which may extend to three years and shall also be 

liable to fine.  

Explanation: For the purposes of this section, "cruelty" means  

(a) Any willful conduct which is of such a nature as is likely to drive 

the woman to commit suicide or to cause grave injury or danger to life, 

limb or health (whether mental or physical) of the woman;  

 or   

(b) Harassment of the woman where such harassment is with a view 

to coercing her or any person related to her to meet any unlawful demand 

https://indiankanoon.org/doc/1560742/
https://indiankanoon.org/doc/751411/
https://indiankanoon.org/doc/538436/
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https://indiankanoon.org/doc/538436/
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for any property or valuable security or is on account of failure by her or 

any person related to her to meet such demand”  

 The said provision came up for consideration in Giridhar Shankar 

Tawade vs. State of Maharashtra[1], where the Court dwelling upon the 

scope and purport of Section 498-A IPC has held thus:-  

“The basic purport of the statutory provision is to avoid 'cruelty' 

which stands defined by attributing a specific statutory meaning attached 

thereto as noticed herein before. Two specific instances have been taken 

note of in order to ascribe a meaning to the word 'cruelty' as is expressed 

by the legislatures : Whereas explanation (a) involves three specific 

situations viz., (i) to drive the woman to commit suicide or (ii) to cause 

grave injury or (iii) danger to life, limb or health, both mental and physical, 

and thus involving a physical torture or atrocity, in explanation (b) there is 

absence of physical injury but the legislature thought it fit to include only 

coercive harassment which obviously as the legislative intent expressed is 

equally heinous to match the physical injury : whereas one is patent, the 

other one is latent but equally serious in terms of the provisions of the 

statute since the same would also embrance the attributes of 'cruelty' in 

terms of Section 498-A.”  

[emphasis added]  

The concept of mental cruelty depends upon the milieu and the strata 

from which the persons come from and definitely has an individualistic 

perception regard being had to one’s endurance and sensitivity. It is 

difficult to generalize but certainly it can be appreciated in a set of 

established facts. Extra-marital relationship, per se, or as such would not 

come within the ambit of Section 498-A IPC. It would be an illegal or 

https://indiankanoon.org/doc/1461756/
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immoral act, but other ingredients are to be brought home so that it would 

constitute a criminal offence. There is no denial of the fact that the cruelty 

need not be physical but a mental torture or abnormal behaviour that 

amounts to cruelty or harassment in a given case. It will depend upon the 

facts of the said case. To explicate, solely because the husband is involved 

in an extra-marital relationship and there is some suspicion in the mind of 

wife, that cannot be regarded as mental cruelty which would attract mental 

cruelty for satisfying the ingredients of Section 306 IPC.  

 We are absolutely conscious about the presumption engrafted under 

Section 113-A of the Evidence Act. The said provision enables the Court to 

draw presumption in a particular fact situation when necessary ingredients 

in order to attract the provision are established. In this regard, we may 

reproduce a passage from Pinakin Mahipatray Rawal (supra):-  

“Criminal law amendment and the rule of procedure was 

necessitated so as to meet the social challenge of saving the married 

woman from being ill- treated or forcing to commit suicide by the husband 

or his relatives, demanding dowry. Legislative mandate of the section is 

that when a woman commits suicide within seven years of her marriage 

and it is shown that her husband or any relative of her husband had 

subjected her to cruelty as per the terms defined in Section 498-A IPC, the 

court may presume having regard to all other circumstances of the case 

that such suicide has been abetted by the husband or such person. Though 

a presumption could be drawn, the burden of proof of showing that such an 

offence has been committed by the accused under Section 498-A IPC is on 

the prosecution.” We have reproduced the aforesaid passage only to 

highlight that the Court can take aid of the principles of the statutory 

presumption.  

https://indiankanoon.org/doc/92983/
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 In the instant case, as the evidence would limpidly show, the wife 

developed a sense of suspicion that her husband was going to the house of 

Ashwathamma in Village Chelur where he got involved with Deepa, the 

daughter of Ashwathamma. It has come on record through various 

witnesses that the people talked in the locality with regard to the 

involvement of the appellant with Deepa. It needs to be noted that Deepa, 

being not able to digest the humiliation, committed suicide. The mother 

and the brother of Deepa paved the same path. In such a situation, it is 

extremely difficult to hold that the prosecution has established the charge 

under Section 498A and the fact that the said cruelty induced the wife to 

commit suicide. It is manifest that the wife was guided by the rumour that 

aggravated her suspicion which has no boundary. The seed of suspicion 

planted in mind brought the eventual tragedy. But such an event will not 

constitute the offence or establish the guilt of the accused-appellant under 

Section 306 of the IPC.  

 Having said that we intend to make it clear that if the husband gets 

involved in an extra-marital affair that may not in all circumstances invite 

conviction under Section 306 of the IPC but definitely that can be a ground 

for divorce or other reliefs in a matrimonial dispute under other 

enactments. And we so clarify.  

 Consequently, the appeals are allowed. The conviction under 

Sections 306 and 498-A of the IPC is set aside. The appellant be set at 

liberty unless his detention is required in connection with any other case.  

******* 
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8. Section 302 and 498 a 201 read with section 34 of IPC 

Baijnath and Ors  Versus  State o f M .P.  

Dipak Misra & Amitava Roy , JJ. 

 In the Supreme Court of India 

 Date of Judgment -18.11.2016 

Issue 

Order of acquittal when conversed  to conviction –challenged. 

Relevant Extract 

The appellants, the in-laws of the deceased Saroj Bai, being aggrieved 

by the conversion of their acquittal into conviction by the High Court under 

Sections 498A and 304B of the Indian Penal Code (for short hereinafter 

referred to as the “Code”) seek defeasance of this verdict in the present 

appeal. 

The genesis of the prosecution case lies in the information lodged by 

appellant Baijnath, the elder brother of the appellant No.2, Shivraj, the 

father-in-law of the deceased. The information disclosed that on 

09.06.1996 at about 8 p.m. the family had dinner together and after 

watching television, retired to the respective rooms for the night. The 

deceased was married to Rakesh, son of appellant No.2. According to the 

informant, in the next morning she was found dead, hanging from the fan 

by a ligature.  

 On this information Merg No.20/1996 was registered with the 

Chanderi Police Station and on the completion of the investigation charge-

sheet was laid against the appellants together with Rakesh, husband of the 

deceased and Prem Bai, wife of the appellant No.1 under Sections 302, 

304B, 498A, 201 read with Section 34 of the Code. According to the 

prosecution, the investigation revealed that the husband of the deceased 

along with the appellants had been demanding dowry and in pursuit 

thereof had subjected the deceased to harassment and torture in the 

proximate past of the incident.  

 At the trial, the learned Additional Sessions Judge concerned framed 

charges against the accused persons under Sections 304B and 498A of the 

Code, which were denied by the accused persons. Subsequent thereto 

https://indiankanoon.org/doc/538436/
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Rakesh committed suicide on 09.06.1998 by consuming poison and 

therefore he was deleted from the array of the persons indicted.  

 The prosecution at the trial examined 12 witnesses including the 

Investigating Officer and the Doctor who had performed the postmortem 

examination. The defence, after the recording of the statements of the 

appellants under Section 313 Cr.P.C., examined 4 witnesses.  

 The Trial Court on an exhaustive assessment of the evidence 

adduced, acquitted the accused persons of the charges against which the 

respondent/State preferred appeal before the High Court. The impugned 

decision has been rendered thereby upturning the acquittal.  

 The learned Trial Court while recording the admitted fact of 

marriage between the deceased and Rakesh and also that the incident had 

occurred in the matrimonial home of the wife within 7 years of the alliance, 

dismissed the evidence with regard to demand of motorcycle in dowry and 

the imputation of torture, cruelty and harassment as projected by the 

prosecution and thus exonerated the accused persons of the charges 

levelled holding that in the attendant materials on record, the statutory 

presumption as envisaged in Section 113B of the Evidence Act, 1892 

(hereinafter referred to as the “Act, 1892”) was not available for invocation.  

 The High Court however being of the opinion that the deceased had 

died an unnatural death in suspicious circumstances in her matrimonial 

home within 7 years of marriage and that the same was preceded by 

persistent demands for a motorcycle as dowry in marriage accompanied by 

cruelty, returned the finding of guilt against the appellants but exonerated 

Prem Bai, the wife of appellant No.1 i.e. Baijnath. It accepted the evidence 

adduced by the prosecution qua the charge of dowry demand, harassment 

and cruelty in connection therewith and applied the deeming 

prescription/statutory presumption contained in Section 304B of the Code 

and Section 113B of Act, 1892.  

cruelty or harassment of the lady by her husband or his relative for 

or in connection with any demand for any property or valuable security as 

a demand for dowry or in connection therewith is the common constituent 

of both the offences.  
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 The expression “dowry” is ordained to have the same meaning as in 

Section 2 of the Dowry Prohibition Act, 1961. The expression “cruelty”, as 

explained, contains in its expanse, apart from the conduct of the tormentor, 

the consequences precipitated thereby qua the lady subjected thereto. Be 

that as it may, cruelty or harassment by the husband or any relative of his 

for or in connection with any demand of dowry to reiterate is the gravamen 

of the two offences.  

Section 113B of the Act enjoins a statutory presumption as to dowry 

death in the following terms:  

“113B. Presumption as to dowry death. - When the question is 

whether a person has committed the dowry death of a woman and it is 

shown that soon before her death such woman has been subjected by such 

person to cruelty or harassment for, or in connection with, any demand for 

dowry, the Court shall presume that such person had caused the dowry 

death.  

Explanation. - For the purpose of this section, “dowry death” shall 

have the same meaning as in section 304B of the Indian Penal Code (45 of 

1860)”  

  Noticeably this presumption as well is founded on the proof of 

cruelty or harassment of the woman dead for or in connection with any 

demand for dowry by the person charged with the offence. The 

presumption as to dowry death thus would get activated only upon the 

proof of the fact that the deceased lady had been subjected to cruelty or 

harassment for or in connection with any demand for dowry by the accused 

and that too in the reasonable contiguity of death. Such a proof is thus the 

legislatively mandated prerequisite to invoke the otherwise statutorily 

ordained presumption of commission of the offence of dowry death by the 

person charged therewith.  

 A conjoint reading of these three provisions, thus predicate the 

burden of the prosecution to unassailably substantiate the ingredients of 

the two offences by direct and convincing evidence so as to avail the 

presumption engrafted in Section 113B of the Act against the accused. 

Proof of cruelty or harassment by the husband or her relative or the person 
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charged is thus the sine qua non to inspirit the statutory presumption, to 

draw the person charged within the coils thereof. If the prosecution fails to 

demonstrate by cogent coherent and persuasive evidence to prove such 

fact, the person accused of either of the above referred offences cannot be 

held guilty by taking refuge only of the presumption to cover up the 

shortfall in proof.  

 The legislative primature of relieving the prosecution of the rigour of 

the proof of the often practically inaccessible recesses of life within the 

guarded confines of a matrimonial home and of replenishing the 

consequential void, by according a presumption against the person 

charged, cannot be overeased to gloss-over and condone its failure to prove 

credibly, the basic facts enumerated in the Sections involved, lest justice is 

the casualty.  

Tested on the judicially adumbrated parameters as above, we are of 

the unhesitant opinion that the prosecution has failed to prove beyond 

reasonable doubt, cruelty or harassment to the deceased for or in 

connection with any demand for dowry as contemplated in either of the 

two provisions of the Code under which the accused persons had been 

charged. Noticeably, the alleged demand centers around a motorcycle, 

which as the evidence of the prosecution witnesses would evince, 

admittedly did not surface at the time of finalization of the marriage. PW-5, 

the mother of the deceased has even conceded that there was no dowry 

demand at that stage. According to her, when the husband (who is dead) 

had insisted for a motorcycle thereafter he was assured that he would be 

provided with the same, finances permitting. Noticeably again, the demand, 

as sought to be projected by the prosecution, if accepted to be true had 

lingered for almost two years. Yet admittedly, no complaint was made 

thereof to anyone, far less the police. Apart from the general allegations in 

the same tone ingeminated with parrot like similarity by the prosecution 

witnesses, the allegation of cruelty and harassment to the deceased is 

founded on the confidential communications by her to her parents in 

particular and is not supported by any other quarter.  

 To the contrary, the evidence of the defence witnesses is consistent 

to the effect that no demand as imputed had ever been made as the family 

https://indiankanoon.org/doc/1569253/
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of the husband was adequately well-off and further the appellant No.1 

Baijnath had been living separately from before the marriage. According to 

them there was no occasion for any quarrel/confrontation or 

unpleasantness in the family qua this issue. Significant is also the testimony 

of DW-3, the sister-in-law of the deceased who indicated abandonment of 

the matrimonial home by her with the son of Thoran Singh, the Sarpanch of 

the village for which she understandably had incurred the displeasure of 

the in-laws. DW-4, the father of DW-3 who had given his daughter in 

marriage in the same family had deposed that he did not ever encounter 

any demand for dowry. The testimony of the prosecution witnesses PW-3 

and PW-7 fully consolidate the defence version.  

 A cumulative consideration of the overall evidence on the facet of 

dowry, leaves us unconvinced about the truthfulness of the charge qua the 

accused persons. The prosecution in our estimate, has failed to prove this 

indispensable component of the two offences beyond reasonable doubt. 

The factum of unnatural death in the matrimonial home and that too within 

seven years of marriage therefore is thus ipso facto not sufficient to bring 

home the charge under Sections 304B and 498A of the Code against them.  

 The predicament of the prosecution is compounded further by the by 

its failure to prove, the precise cause of the death of the deceased. It is not 

clear as to whether the death has been suicidal or homicidal. It is also not 

proved beyond doubt, the origin and cause of the external injuries. Though 

the obscurity of the causative factors is due to the putrefaction of the body, 

the benefit of the deficiency in proof, logically would be available to the 

persons charged.  

https://indiankanoon.org/doc/653797/
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 In all, tested on the overall scrutiny of the evidence as a whole, in our 

comprehension, the conviction of the accused persons including the 

appellants herein on the basis of the materials on record would not be out 

of risk. To reiterate, the prosecution has failed to prove the crucial 

ingredient of cruelty and harassment by direct and cogent evidence 

thereby disentitling itself to the benefit of the statutory presumption 

available under Section 113B of the Act.  

 Whereas the analysis of the evidence by the Trial Court, in our view, 

has been in the proper perspectives, factual and legal and thus the findings 

recorded by it are valid, the High Court based its determination 

substantially on presumptive inferences taking the aid of Section 113B of 

the Act, divorced from the attendant facts and the evidence with regard 

thereto. We are thus of the opinion, that the conclusions of the High Court 

do not constitute a plausible view on the materials on record and cannot be 

sustained.  

 The appellants thus in view of the evaluation made hereinabove are 

entitled to the benefit of doubt. The appeal is allowed. The impugned 

judgment and order is set-aside. The appellants are hereby ordered to be 

set at liberty forthwith if not wanted in connection with any other case. Let 

the records of the Trial Court be remitted immediately for the needful.  

******* 
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9. Sections 376 ,420 /34, 366A ,371, 370A, 212 & 120 B of IPC 

Section 4, 6 & 8 of POCSO Act 2012 

Section 4 ,5 & 6 of Immoral Traffic Act 1956 

State of Bihar Versus Rajballav Prasad @ Rajballav Pd.Yadav @ Rajballabh Yadav 

A.K. Sikri & Abhay Manohar Sapre ,JJ. 

 In the Supreme Court of India 

 Date of Judgment -24.11.2016 

Issue 

 Grant of bail –was challenged. 

Relevant Extract 

Respondent herein is facing trial in Mahila Police Station Case No. 15 

of 2016, wherein he is charged for committing offences under Sections 376, 

420/34, 366-A, 370, 370-A, 212, 120-B of the Indian Penal Code, Sections 4, 

6 and 8 of the Protection of Children from Sexual Offences Act, 2012 

(“POCSO Act” for short) as well as Sections 4, 5 and 6 of the Immoral Traffic 

Act, 1956. He is one of the co-accused in the said trial. FIR in this behalf was 

registered on the basis of written complaint of the prosecutrix Preeti 

Kumari (minor) on 09.02.2016. During investigation, the respondent was 

identified as the main accused having committed the rape on the said 

minor. However, since at that time, he was allegedly absconding, the trial 

court issued process under Section 82 of the Code of Criminal Procedure, 

1973 (“Cr.P.C.” for short) and thereafter on 27.07.2006 issued process 

under Section 83 against the respondent. At that stage, apprehending his 

imminent arrest, the respondent surrendered before the trial court on 

10.03.2016 and was taken into custody. After conclusion of the 

investigation, chargesheet in the case was filed on 20.04.2016 and the 

charges were framed on 06.08.2016.  

Pending trial, the respondent filed bail application before the learned 

Additional Sessions Judge which was heard and dismissed by the trial court 

vide order dated 30.05.2016. Obviously, dissatisfied with this dismissal 

order, the respondent approached the High Court for grant of bail which 

came up for hearing before the High Court on 27.07.2016. However, 

permission was sought to withdraw the said bail application and accepting 

this request, the bail petition was dismissed as withdrawn on 27.07.2016. 

Within three weeks thereafter i.e. on 19.08.2016, the respondent preferred 
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another bail petition before the High Court. This time he has succeeded in 

his attempt as the High Court has, vide judgment dated 30.09.2016, 

directed release of the respondent on bail. Certain conditions are also 

imposed while granting this bail. It is the State which feels aggrieved by the 

impugned order granting bail to the respondent and has challenged this 

order in the present proceedings. 

We may observe at the outset that we are conscious of the limitations 

which bind us while entertaining a plea against grant of bail by the lower 

court, that too, which is a superior court like High Court. It is expected that 

once the discretion is exercised by the High Court on relevant 

considerations and bail is granted, this Court would normally not interfere 

with such a discretion, unless it is found that the discretion itself is 

exercised on extraneous considerations and/or the relevant factors which 

need to be taken into account while exercising such a discretion are 

ignored or bypassed. In the judgments relied upon by the learned counsel 

for the respondent, which have already been noticed above, this Court 

mentioned the considerations which are to be kept in mind while 

examining as to whether order of bail granted by the court below was 

justified. There have to be very cogent and overwhelming circumstances 

that are necessary to interfere with the discretion in granting the bail. 

These material considerations are also spelled out in the aforesaid 

judgments, viz. whether the accused would be readily available for his trial 

and whether he is likely to abuse the discretion granted in his favour by 

tampering with the evidence. We have kept these very considerations in 

mind while examining the correctness of the impugned order.  

We may also, at this stage, refer to the judgment in the case of Puran 

v. Rambilas & Anr., wherein principles while dealing with application for 

bail as well as petition for cancellation of bail were delineated and 

elaborated. Insofar as entertainment of application for bail is concerned, 

the Court pointed out that reasons must be recorded while granting the 

bail, but without discussion of merits and demerits of evidence. It was 

clarified that discussing evidence is totally different from giving reasons for 

a decision. This Court also pointed out that where order granting bail was 

passed by ignoring material evidence on record and without giving 

reasons, it would be perverse and contrary to the principles of law. Such an 

https://indiankanoon.org/doc/1012138/
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order would itself provide a ground for moving an application for 

cancellation of bail. This ground for cancellation, the Court held, is different 

from the ground that the accused misconducted himself or some new facts 

call for cancellation.  

The present case falls in the former category as the appellant is not 

seeking cancellation of bail on the ground that the respondent 

misconducted himself after the grant of bail or new facts have emerged 

which warrant cancellation of bail. That would be a case where conduct or 

events based grant of bail are to be examined and considered. On the other 

hand, when order of grant of bail is challenged on the ground that grant of 

bail itself is given contrary to principles of law, while undertaking the 

judicial review of such an order, it needs to be examined as to whether 

there was arbitrary or wrong exercise of jurisdiction by the Court granting 

bail. If that be so, this Court has power to correct the same.  

Keeping in view the aforesaid consideration, we proceed to discuss 

this matter.  It is a matter of record that when FIR was registered against 

the respondent and on the basis of investigation he was sought to be 

arrested, the respondent had avoided the said arrest. So much so, the 

prosecution was compelled to file an application under Section 82 of Cr.P.C. 

before the trial court and the trial court even initiated the process under 

Section 83 of Cr.P.C. At that stage only that the respondent surrendered 

before the trial court and was arrested.  

The respondent's application was dismissed by the Additional 

Sessions Judge vide orders dated 30.05.2016. While passing this order of 

rejection, the trial court was persuaded by the submission of the 

Prosecutor that direct and specific allegations had been levelled against the 

respondent of committing rape upon the victim minor girl and he was 

identified by the victim during the course of investigation while he was 

walking in the P.O. House. It was also noted that prayer for bail of co-

accused Sandeep Suman @ Pushpanjay had already been rejected and the 

case of the respondent was on graver footing and also that the respondent 

had a long criminal diary, as would be evident from the Case Diary 

produced before the Court.  

https://indiankanoon.org/doc/1598801/
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It has also come on record that the prosecutrix had her family 

members made representations claiming that the respondent is 

threatening the family members of the prosecutrix. So much so, having 

regard to several complaints of intimidation of witnesses made on behalf of 

the prosecutrix and her family members, the State administration has 

deputed a force of 1+4 for the safety and security of the prosecutrix and her 

family.  

In spite of the aforesaid material on record, the High Court has made 

casual and cryptic remarks that there is no material showing that the 

accused had interfered with the trial by tampering evidence. On the other 

hand, it has discussed the merits of the case/evidence which was not called 

for at this stage. No doubt, in a particular case if it appears to the court that 

the case foisted against the accused is totally false, that may become a 

relevant factor while considering the bail application. However, it can be 

said at this stage that the present case falls in this category. That would be a 

matter of trial. Therefore, the paramount consideration should have been 

as is pointed out above, whether there are any chances of the accused 

person fleeing from justice or reasonable apprehension that the accused 

person would tamper with the evidence/trial if released on bail. These 

aspects are not dealt with by the High Court appropriately and with the 

seriousness they deserved. This constitutes a sufficient reason for 

interfering with the exercise of discretion by the High Court.  

The High Court also ignored another vital aspect, namely, while 

rejecting the bail application of co-accused, the High Court had ordered 

expeditious, nay, day-to-day trial to ensure that the trial comes to an end 

most expeditiously. When order had already been passed to fast-track the 

trial, and the application for bail by co-accused Sandeep Suman @ 

Pushpanjay was also rejected, the High Court, while considering the bail 

application of the respondent, was supposed to take into consideration this 

material fact as well. Further, while making a general statement of law that 

the accused is innocent, till proved guilty, the provisions of Section 29 of 

POCSO Act have not been taken into consideration, which reads follows:  

“29. Presumption as to certain offence: Where a person is prosecuted 

for committing or abetting or attempting to commit any offence under 
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sections 3, 5, 7 and section 9 of this Act, the Special Court shall presume, 

that such person has committed or abetted or attempted to commit the 

offence, as the case may be unless the contrary is proved.”  

Keeping in view all the aforesaid considerations in mind, we are of 

the opinion that it was not a fit case for grant of bail to the respondent at 

this stage and grave error is committed by the High Court in this behalf.  

As indicated by us in the beginning, prime consideration before us is 

to protect the fair trial and ensure that justice is done. This may happen 

only if the witnesses are able to depose without fear, freely and truthfully 

and this Court is convinced that in the present case, that can be ensured 

only if the respondent is not enlarged on bail. 

No doubt, the prosecutrix has already been examined. However, few 

other material witnesses, including father and sister of the prosecutrix, 

have yet to be examined. As per the records, threats were extended to the 

prosecutrix as well as her family members. Therefore, we feel that the High 

Court should not have granted bail to the respondent ignoring all the 

material and substantial aspects pointed out by us, which were the relevant 

considerations.  

For the foregoing reasons, we allow this appeal thereby setting aside 

the order of the High Court. In case the respondent is already released, he 

shall surrender and/or taken into custody forthwith. In case he is still in 

jail, he will continue to remain in jail as a consequence of this judgment.  

Before we part with, we make it clear that this Court has not 

expressed any observations on the merits of the case. Whether the 

respondent is guilty or not, of the charges framed against him, will be 

decided by the trial court on its own merits after analysing the evidence 

that surfaces on record during the trial.  

******* 
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Protection of  Women Domestic Violence Act ,2005 

10. Sections 23(2), 12, 18, 21 of the  PWDV Act 

Vinay Gupta Versus Saveri Nayak  

S.K. Sahoo , J. 

In the High Court of Orissa , Cuttack. 

Date of Judgment-28.11.2016 

Issue 

Interim custody order – challenged 

Relevant Extract 

It is the case of the opposite party that she is the legally married wife 

of the petitioner and their marriage was solemnized on 23rd February 

2003 at Ludhiana in accordance with Hindu rites and customs and both of 

them are software professionals working in Multi National Company. After 

marriage, both the petitioner and the opposite party stayed at Noida, U.P. 

till December 2003 and then they shifted to Gurgoan, Haryana in January 

2004 and stayed till 2010. During this period, it is the case of the opposite 

party that the petitioner tortured her both physically and mentally and one 

year after marriage, the petitioner and his family members started 

demanding dowry and the petitioner did not even hesitate to assault the 

opposite party demanding a son. In May 2007 when the opposite party had 

to undergo surgery for the removal of her right ovary, neither the 

petitioner nor his parents took care of her. In December 2007 when the 

opposite party met with an accident and sustained injury on her spinal 

cord and after surgery, the doctor advised her to take complete bed rest for 

three months, the petitioner and his family members created an unhealthy 

atmosphere for which the opposite party had to undergo a state of 

depression, leading to migraine and was often in a state of anxiety. In 

January 2011, the opposite party became pregnant but the petitioner and 

his parents did not cooperate with the opposite party. They were expecting 

a male child. The opposite party came to her native place at Cuttack where 

she gave birth to a girl child namely Mehr @ Sadhika Gupta in the month of 

August 2011. The petitioner did not spend any amount towards the 

delivery and upbringing of the girl child and everything was managed by 

the opposite party with a lot of hardship and agony. As a girl child was 

born, the petitioner and his parents cursed the child and the opposite party 

was not provided with any kind of care and affection. During the 21st day 

celebration of the girl child at Cuttack, the petitioner created a lot of 
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nuisance for which the opposite party had to undergo further depression 

and agony. By the time the girl child was born, both the petitioner and the 

opposite party had been transferred to Bengaluru for which the opposite 

party left the girl child in the care of her parents at Cuttack and she was 

frequently visiting her. The petitioner never accompanied the opposite 

party to Cuttack or enquiring about the well being of the child. The 

opposite party was trying her best to convince the petitioner to show 

fatherly love, affection and inclination towards the child but she had to face 

the anger and merciless beating in the hands of the petitioner. When both 

the petitioner and the opposite party were transferred to Noida, the 

opposite party was subjected to continuous torture for which in November 

2015, she left Noida with her four years girl child and came to her father’s 

place at Cuttack. Both the petitioner and his parents were hurling abusive 

words at the opposite party, her parents and her daughter over telephone. 

The girl child was admitted in a school in C.D.A., Cuttack. Due to physical 

and mental torture, the opposite party went on depression for which in the 

1st week of June 2016, the opposite party and her mother came to 

Bengaluru for medical checkup. The girl child had also accompanied them. 

The opposite party informed the petitioner about her visit to Bengaluru for 

medical checkup. After five days, the petitioner came to the hotel where the 

opposite party was staying and on 14th June 2016 when the opposite party 

was in deep sleep, the petitioner took away the sleeping child without 

intimating the opposite party and left the hotel and nobody in the 

hotel could guess the foul play of the petitioner. The CCTV footage of the 

hotel confirmed that it was around 7.40 a.m. when the petitioner left with 

the girl child. The petitioner switched off his mobile phone for which the 

whereabouts of the girl child could not be known. The opposite party 

lodged an F.I.R. against the petitioner on 15th June 2016 for which a case 

under section 363 of the Indian Penal Code was registered. The petitioner 

travelled via road from Bengaluru to Chennai and then he took a flight from 

Chennai to Delhi and after reaching at Delhi, the petitioner answered to the 

call of the opposite party. The girl child also talked with the opposite party 

and she was desperate to come back to the opposite party. 

It is further case of the opposite party that the conduct of the 

petitioner towards her and her child amounts to domestic violence and the 

girl child who was below the age of five years is under illegal/unlawful 

confinement of the parents of the petitioner. It is stated that the girl child 
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needed the company, love and affection of the opposite party and that the 

opposite party is entitled to the custody of the child. It was prayed for by 

the opposite party in her application that the petitioner be directed not to 

cause any domestic violence to the opposite party and her daughter and to 

further handover the daughter to the opposite party forthwith. 

 On 04.07.2016 the opposite party filed an application under section 

23 of the P.W.D.V. Act before the learned S.D.J.M.(Sadar), Cuttack in the 

aforesaid D.V. CRLMC No.179 of 2016 praying for ex parte interim custody 

of the daughter and for a direction to the petitioner to hand over the girl 

child to the opposite party forthwith. It is stated in the application that the 

petitioner is working at New Delhi and he was spending fourteen 

to sixteen hours in his office and leaving no time to spend with the girl child 

and therefore, it is difficult to conceive that the child would be living in any 

kind of congenial atmosphere and accordingly, ex-parte order of interim 

custody of the girl child was prayed for. 

 The learned Magistrate vide order dated 11.07.2016 after hearing 

the learned counsel for the opposite party was of the view that the 

domestic incident report indicates the age of the girl child to be four years. 

It was held that the petitioner had not provided the address where the girl 

child was kept. The opposite party had given four addresses of the 

petitioner and accordingly, the Court gave opportunity to the opposite 

party to clarify regarding the complete address of the petitioner so that it 

can be disposed of. In pursuance of such order, the learned counsel for the 

opposite party filed a memo before the Magistrate with complete address 

of the petitioner. 

 The learned Magistrate passed the impugned order on 18.07.2016 

wherein he has been pleased to observe that as per the domestic incident 

report, the petitioner subjected the opposite party to domestic violence and 

the age of the daughter of the parties is about four years. The learned 

Magistrate allowed the prayer made in the petition under section 23(2) of 

the P.W.D.V. Act regarding ex parte order for interim custody of the girl 

child in favour of the opposite party and directed the District Protection 

Officer (DPO), Cuttack to take necessary assistance from DCP, Cuttack 

regarding proper implementation of the order and to produce the girl child 

from the custody of the petitioner on or before 08.08.2016 in his Court. 

 The petitioner challenged the impugned order dated 18.07.2016 of 

the learned S.D.J.M.(Sadar), Cuttack before the learned Sessions Judge, 
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Cuttack in Criminal Appeal No. 70 of 2016 and the learned Appellate Court 

vide impugned order dated 02.08.2016 has been pleased to observe that 

the petitioner is yet to make his appearance before the learned Magistrate 

who is competent to pass custody order in regard to the girl child under 

section 21 of the P.W.D.V. Act and section 25(2) of the P.W.D.V. Act gives a 

scope to the Court for alteration, modification or revocation of any order 

passed under the P.W.D.V. Act. While dismissing the Criminal Appeal, 

liberty was granted to the petitioner to approach the learned Magistrate, in 

the event of which it was directed that the learned Magistrate shall give 

opportunity of hearing to the petitioner on the question of custody of the 

child and to pass necessary order. Maintainability of the revision petition 

 There is no dispute that there is no specific provision in P.W.D.V. Act 

for filing any revision against the judgment and order passed by the 

Appellate Court. Section 29 of the P.W.D.V. Act indicates that an appeal to 

the Court of Session is maintainable against the order passed by the 

Magistrate. The Act empowers the Magistrate to pass different orders like 

protection orders (section 18), residence orders (section 19), monetary 

reliefs (section 20), custody orders (section 21) and compensation orders 

(section 22). The Act also empowers the Magistrate to pass interim 

ordersand even ex parte orders in view of section 23. If either the 

aggrieved person or the respondent is aggrieved by any of the aforesaid 

orders, the remedy lies with her/him to challenge the same by filing an 

appeal under section 29 of the P.W.D.V. Act before the Court of Session. 

Section 28(1) of the P.W.D.V. Act indicates that all the proceedings under 

sections 12, 18, 19, 20, 21, 22 and 23 so also the offences under section 31 

of the P.W.D.V. Act shall be governed by the provisions of the Code of 

Criminal Procedure, if it is not otherwise provided in the Act. The Code of 

Criminal Procedure under section 397 of Cr.P.C. which deals with exercise 

of power of revision empowers the High Court to call for and examine the 

record of any proceeding before any inferior Criminal Court situate within 

its or his local jurisdiction for the purpose of satisfying himself about the 

correctness, legality or propriety of any finding or order or sentence passed 

and also to verify the regularity of any proceeding of such inferior Court. 

Section 401 of Cr.P.C. deals with powers of revision of the High Court. Sub-

section (4) of section 401 of Cr.P.C. states that under the Code, if an appeal 

lies and no appeal is brought, no proceeding by way of revision shall be 

entertained at the instance of the party who could have appealed. 
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Therefore, a party aggrieved by an order passed by the Magistrate under a 

P.W.D.V. Act proceeding cannot challenge the order directly before the High 

Court in a revision petition nor even the Court of Session is empowered to 

entertain a revision petition. So far as the other Acts are concerned, in 

absence of any specific provision in those Acts, against the order of the 

Magistrate, a revision petition is maintainable either to the Court of Session 

or to the High Court but if a revision application has been made either to 

the High Court or to the Sessions Judge, no further application by the same 

person shall be entertained by the other of them in view of the bar under 

sub-section (3) of section 397 of Cr.P.C. Second revision application by the 

same party to the High Court after the dismissal of the first revision 

application by the Sessions Judge is not ordinarily maintainable even under 

the garb of section 482 of Cr.P.C. The whole idea is to prevent unnecessary 

delay and multiplicity of the proceedings. However in case of Krishnan - 

Vrs.- Krishnaveni reported in (1997) 13 Orissa Criminal Reports (SC) 41, 

the Hon’ble Supreme Court held that when the High Court on examination 

of record finds that there is grave miscarriage of justice or abuse of process 

of the Courts or there is failure of justice or order passed or sentence 

imposed by the Magistrate requires correction, it is but the duty of the High 

Court to have it corrected at the inception lest grave miscarriage of justice 

would ensure. It is, therefore, to meet ends of justice or to prevent abuse of 

process that the High Court is preserved with inherent power and would be 

justified, under such circumstances, to exercise the inherent power and in 

an appropriate case even revisional power under section 397(1) read with 

section 401 of the Code. It was further held that though revision before the 

High Court under sub-section (1) of section 397 is prohibited by subsection 

(3) thereof, inherent power of the High Court is still available under section 

482 of the Code. In case of Popular Muthiah -Vrs.- State of Tamil Nadu 

reported in (2006) 34 Orissa Criminal Reports (SC) 749, it is held that the 

High Court while exercising its revisional or appellate power, may exercise 

its inherent powers. Inherent power of the High Court can be exercised, it is 

trite, both in relation to substantive so also procedural matters. In case of 

Harshakumar -Vrs.- State of Kerala reported in 2011 (3) KHC 15, it was 

held that judgment of the Court of Session in an appeal though preferred 

under Section 29 of the Act being of an inferior Criminal Court, is revisable 

by the High Court in exercise of its power under Sections 397(1) and 401 of 

the Code. 
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In case of K. Rajendran -Vrs.- Ambikavathy reported in (2013) 2 

Madras Law Journal 406, it is held as follows:- 

“45. As far as the present case is concerned, as against the impugned 

order dated 21.9.2012 passed in D.V.O.P. No. 29 of 2012, the Revision 

Petitioners are to prefer only Statutory Appeal as per Section 29 of the Act. 

It is a viable efficacious, effective and alternative remedy, as opined by this 

Court. In the instant case, obviously, the Petitioners have not filed any 

petition seeking alteration, modification or revocation of the order passed 

by the Learned Judicial Magistrate in D.V.O.P. No. 29 of 2012 dated 

21.9.2012. Without seeking alteration, modification or revocation of the 

order so passed in D.V.O.P. No. 29 of 2012 dated 21.9.2012 by the Learned 

Judicial Magistrate and also not filing the Statutory Appeal under Section 

29 of the Act, the Petitioners have directly approached this Court by filing 

the instant Criminal Revision petition under Section 397 and Section 401 of 

Cr.P.C. Only when a Revision is filed as against the judgment or order passed 

by the Court of Session in Appeal as per Section 29 of the Act, then only, the 

right of availing the procedural facility of filing the Revision is available to 

the Petitioners, in the considered opinion of this Court.  

When a statutory right of filing an Appeal is provided to the 

Petitioners (as per Section 29 of the Act), then this Court is of the 

considered view that the Petitioners cannot invoke the Revisional 

Jurisdiction of this Court under Section 397 read with 401 of Cr.P.C. In the 

result, it is held by this Court that the present Criminal Revision Petition 

filed by the Petitioners before this Court will not lie in the eye of Law.” 

Even though there is no specific provision relating to preferring a 

revision petition in the High Court against the order of the Appellate Court 

in a P.W.D.V. Act proceeding, I am of the view where there is grave 

miscarriage of justice or abuse of process of the Courts or there is failure of 

justice by passing the order, in order to meet ends of justice, the High Court 

can entertain a revision petition. Accordingly, I do not find any force in the 

contention raised by the learned counsel for the opposite party that the 

revision petition is not maintainable in the eye of law. Whether the 

Magistrate is competent to pass ex parte order of interim custody of girl 

child? 
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In view of the conjoint reading of section 21 and section 23(2) of the 

P.W.D.V. Act, it is very clear that the Magistrate is empowered to pass an ex 

parte order in granting interim/temporary custody of any child or children 

to the aggrieved party even basing on the affidavit filed by such aggrieved 

party without notice to the respondent. The only criteria for passing such 

ex parte order must be a case of exigency under the facts and 

circumstances of each case which can only be considered if the application 

prima facie discloses regarding commission of domestic violence or 

likelihood of commission of such domestic violence on the aggrieved 

person. There must be sufficient and compelling reasons to persuade the 

Court to pass such ex parte interim/temporary custody order of the child. 

For example, if the Magistrate is prima facie satisfied that the minor child of 

tender age has been separated from the mother forcibly or custody of the 

child with the respondent is harmful and against the interest of the child 

and further custody with the respondent is likely to aggravate the situation, 

the Magistrate can certainly pass ex parte interim order relating to grant of 

interim/temporary custody of the child or children in favour of the 

aggrieved person basing on the affidavit in asmuch as if prompt action at 

that stage is not taken then the legislative intent of making such a provision 

would be frustrated. At a later stage, the Magistrate being satisfied that 

there is a change in the circumstances requiring alteration, modification or 

revocation of any order passed then he can entertain the application filed 

on that behalf by either of the parties and can pass appropriate order 

recording his reasons. The Magistrate has got the power to revoke the ex 

parte order if he is satisfied that the order has been obtained by the 

aggrieved person by suppression of material facts or misrepresentation or 

by playing fraud upon the Court. 

I am of the view that the learned Magistrate has got the jurisdiction 

to entertain an application under section 23(2) of the P.W.D.V. Act relating 

to passing an ex parte order for grant of interim custody of the child in 

favour of the aggrieved person. Though it was urged by the learned counsel 

for the petitioner that the impugned order of the Magistrate is in the nature 

of final relief at the interim stage, I do not consider it to be so. In fact, the 

petitioner has already filed an application before the learned Magistrate 
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under section 25 (2) of the P.W.D.V. Act which will be considered in 

accordance with law after hearing both the parties. 

In the present case, it is specifically averred in the application filed 

under section 12 of the P.W.D.V. Act that while the opposite party was in 

deep sleep, the petitioner got control of the child forcibly as she was in a 

sleeping state and went out of the hotel very politely and in a casual 

manner so that nobody in the hotel would ever smell/suspect his foul play 

and criminal act. The CCTV Camera footage of the hotel according to the 

opposite party confirms her averments that the petitioner had parted with 

the sleeping child around 7.40 a.m. An FIR has also been lodged under 

section 363 of the Indian Penal Code against the petitioner. Whether the 

criminal proceeding against the petitioner who is the father and natural 

guardian of the girl child for an offence of kidnapping is maintainable or not 

is a complete different matter but it can be said that on the basis of the 

averments made in the application supported by affidavit coupled with the 

domestic incident report which was called for by the Magistrate, it prima 

facie appears that the petitioner has committed an act of domestic violence 

on the opposite party and the manner in which the girl child of less than 

five years was allegedly separated from her mother, I am of the view that 

considering the welfare of the child, the learned Magistrate has rightly 

passed the ex parte interim order of granting interim custody of the girl 

child in favour of the opposite party. The petitioner is at liberty to establish 

before the Magistrate at appropriate stage that the psychological disorder 

of the opposite party, if any, is of such a nature that it would be harmful for 

the girl child to stay in the company of the opposite party. The Magistrate 

can duly consider the same and give his findings thereon at the time 

disposal of the application under sections 25 (2) and 12 of the P.W.D.V. Act 

filed by the petitioner and the opposite party respectively. I shall be failing 

in my duty if I do not record here the impression that I have formed during 

the pendency of the proceeding before this Court. When this Court directed 

the petitioner to produce the girl child on different dates, in compliance to 

the orders, the petitioner produced the girl child and she was allowed to 

remain in the company of the opposite party till the end of Court hours. 

During Durga Puja holidays, as per the order of this Court, the girl child 

remained in the custody of the opposite party from 8th October 2016 to 

14th October 2016. It was marked that though the girl child was initially 
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reluctant and hesitant to come to the opposite party on each date but after 

few hours, she was found happy in the company of her mother. Whether 

the girl child was tutored by the petitioner and his family members against 

the opposite party as alleged by the learned counsel for the opposite party 

has to be ascertained at appropriate stage by the Magistrate. Having 

bestowed my anxious consideration to the materials available on record 

and the observations made by the Courts below, I am of the view that there 

is no illegality or infirmity in the impugned orders and therefore, the 

revision petition filed by the petitioner being devoid of merits, stands 

dismissed. 

The girl child Mehr @ Sadhika Gupta who is produced today in Court 

by the petitioner Vinay Gupta be handed over to the opposite party Saveri 

Nayak immediately. The opposite party shall allow the petitioner to talk 

every day preferably in the evening hours with the girl child and shall allow 

the opposite party to visit the girl child during holidays and she will be 

allowed to stay in the company of her father for about four hours on those 

days. The venue of their meeting shall be decided by the parties. This 

arrangement is purely interim in nature which will be decided finally by 

the Magistrate while considering the application filed under section 25 (2) 

of the P.W.D.V. Act filed by the petitioner or while disposing of the 

application under section 12 of the P.W.D.V. Act. In the meantime, the girl 

child has completed the age of five years. The Magistrate is at liberty to 

consider the custody of the girl child as provided under section 21 of the 

P.W.D.V. Act in accordance with law along with other reliefs sought for by 

the opposite party without being influenced by any observation made in 

this judgment. The learned Magistrate shall make endeavour to dispose of 

the application under section 25 (2) of the P.W.D.V. Act filed by the 

petitioner within a period of two weeks from the date of receipt of this 

judgment along with the L.C.R. and the application under section 12 of the 

P.W.D.V. Act within a period of sixty days from the date of its first hearing. 

L.C.R. be sent back immediately. 

 

******* 
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Odisha Gram Panchanyat Act 

11. Section 3,4(3),149 of the Odisha Gram Panchanyat Act  

Article 4(10) of the Orissa High Court Order 1948 

Rabindra Sahoo and others Versus State of Odisha and others  

Vineet Saran , Chief Justice  & Dr. Justice B. R. Sarangi ,J. 

In the High Court of Orissa, Cuttack.  

Date of Judgment-22.11.2016 
Issue 

Demarcation and inclusion of village to a  certain  Grama 
Panchayat – Challenged. 
Relevant Extract 

This intra Court appeal has been preferred by the appellants 

(petitioners in W.P.(C) No.3565 of 2016 who also sought for intervention in 

W.P.(C) No. 12410 of 2016), assailing the order dated 30.08.2016 passed in 

W.P.(C) No.12410 of 2016, whereby the learned Single Judge disposed of 

the writ petition with the direction to the Block Development Officer 

(B.D.O.), Jaleswar to conduct an opinion poll in both the villages, namely, 

Jamalpur and Chaughani with the participation of all the adult male and 

female members of both the villages through secret ballot within one 

month from the date of receipt of certified copy of the order, to enable the 

Block Level Committee to make its recommendation in terms of notification 

dated 01.07.2015. 

 The factual matrix of the case, in brief, is that the Government of 

Odisha in Panchayati Raj Department by Notification No.10729 dated 

01.07.2015 notified under Section 149 of Odisha Grama Panchayat Act, 

1964 for reorganization and delimitation of the Gramas within the State by 

laying down the norms, procedure and time table. In conformity with the 

said notification, the Block Level Team of Jaleswar Block prepared a Grama 

Panchyat Chart with proposed new Grama Panchayats on 30.07.2015 and 

submitted the proposal to District Level Committee, Balasore bifurcating 

Rayan Ramchandrapur (R.R. Pur) Grama Panchayat and creating Kotasahi 
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Grama Panchayat tagging Jamalpur and Chaughani villages in Kotasahi 

Grama Panchayat. Then, the Collector, Balasore published a notification on 

06.08.2015 inviting objection/ suggestion by 17.08.2015. One Pradosh 

Chandra Parida and others of Jamalpur and Chaughani villages filed 

petition for inclusion of those two villages in newly created Kotasahi Grama 

Panchayat. Whereas, one Nirmal Chandra Das, Madhusudan Senapati and 

others of the same Jamalpur and Chaughani villages filed objection not to 

include the said villages in proposed Kotasahi Grama Panchayat. 

Simultaneously, the M.L.A. of Jaleswar submitted objection to the Collector, 

Balasore for inclusion of Jamalpur and Chaughani villages in proposed 

Kotasahi Grama Panchayat on 22.08.2015. 

 After hearing the objection and suggestion, on 25.08.2015, the 

Collector, Balsore and the District Level Committee decided to recommend 

for inclusion of villages Jamalpur and Chaughani in proposed Kotasahi 

Grama Panchayat. On 06.11.2015, the District Level Committee was 

convened for finalization of New Grama Panchayats wherein the Jamalpur 

and Chaughani villages were included in proposed Kotasahi Grama 

Panchayat. Accordingly, the District Level Committee submitted proposal 

on 17.11.2015 to the Government for formation of new Grama Panchayats 

tagging Jamalpur and Chaughani villages in proposed Kotasahi Grama 

Panchayat. The Government returned the proposal on 07.12.2015 with the 

observation for reconsideration and resubmission of the same to the 

Government after due scrutiny in the Block Level. 

 On 18.01.2016, the Collector, Balasore instructed to all the B.D.Os. to 

resubmit the proposal after scrutiny at Block level. Consequentially, the 

B.D.O., Jaleswar submitted the revised proposal on 21.01.2016 to the 

Collector, Balasore wherein Jamalpur and Chaughani villages were 

proposed to be tagged with R.R. Pur Grama Panchayat instead of newly 
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created/proposed Kotasahi Grama Panchayat. On 03.02.2016 and 

16.02.2016, representations were made by Ex-Sarapanch of R.R. Pur Grama 

Panchayat challenging the inclusion of Jamalpur and Chaughani villages in 

R.R. Pur Grama Panchayat. Pursuant thereto, an inquiry was conducted 

regarding the revised proposal for inclusion of Jamalpur and Chaughani 

villages in R.R. Pur Grama Panchayat, and a report was submitted on 

30.03.2016 by justifying the  inclusion of both the villages in R.R. Pur 

Grama Panchayat. The District Level Committee submitted proposal of all 

Blocks to the Government including the proposal of tagging Jamalpur and 

Chaughani villages in R.R. Pur Grama Panchayat. The dispute in the present 

writ petition is with regard to the two villages, i.e, Jamalpur and Choughani. 

The question is as to whether the said two villages be included in the 

R.R.Pur Grama Panchayat or in the newly created Kotasahi Grama 

Panchayat. 

This case has a chequered history, as narrated above. In view of that 

the learned Single Judge has examined the correctness of order of the State 

Government dated 04.07.2016 and the consequential notification dated 

05.07.2016 whereby the aforesaid two villages have been included in the 

Kotasahi Grama Panchayat whereas the writ petitioners (respondents 

herein) claim that as per the report of the Block Level Committee and the 

response of the Block Development Officer given on 30.03.2016 all the 

parameters were for inclusion of the said two villages in R.R. Pur Grama 

Panchayat. 

 Perusal of the notification dated 01.07.2015 would go to show that 

the Block Level Committee, after making necessary inquiry, has to make its 

recommendation to the District Level Committee, headed by the Collector, 

for inclusion of the villages of the block in the Grama Panchayats 

concerned. Thereafter, the same shall be notified by the Collector and after 
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inviting objections the District Level Committee is to make its final 

recommendation to the State Government after hearing objections and 

considering the report of the Block Level Committee. It is the State 

Government, which is to ultimately issue the notification for inclusion of 

various villages in different Grama Panchayats, after considering the report 

of the District Level Committee and the Block Level Committee. 

 It is noteworthy, that the reason given in the impugned order of the 

State Government dated 04.07.2016 is that since the said two villages are 

adjacent to village Kotasahi, where the new Grama Panchayat has been 

created, hence it should be included in the said Grama Panchayat. The same 

is factually not correct and this also accepted by Mr. R.K. Rath, learned 

Senior Counsel for the appellants, as the site plan clearly shows that the 

said two villages are not adjacent to the village Kotasahi and further, the 

report of the B.D.O. dated 30.03.2016 clearly states that village Jamalpur is 

100 meters from R.R.Pur and 2.0 kilometer from village Kotasahi; and 

further, the other village Choughani is 200 meters from village R.R.Pur and 

2.2 kilometers from village Kotasahi. As such, there is no dispute with 

regard to the direction of the learned Single Judge quashing the order dated 

04.07.2016 as well as notification dated 05.07.2016 with regard to villages 

in question and remanding the matter for fresh decision. The issue in 

question is with regard to the direction to the Block Development Officer 

for holding an opinion poll and then submit a fresh report in terms of the 

notification dated 01.07.2015. 

 The further contention raised that the appellants have not been 

given opportunity before the writ Court, even though they have filed an 

application for intervention, is not correct to the extent that the appellants, 

who had filed application for intervention/impletion, have been heard by 

the learned Single Judge, as it is apparent from the impugned order dated 
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30.08.2016 where in first paragraph the name of the counsel appearing for 

the intervenors has been indicated. The question raised that the appellants 

having filed application for intervention/impletion of parties, the same 

should have been allowed and opportunity should have been given to them 

to file counter, is not always necessary. If the learned counsel for the 

intervenors, appellants herein, has been heard in the matter, in that case, it 

cannot be said that no opportunity had been given to the appellants by the 

writ Court. Therefore, the contention to that extent cannot sustain in the 

eye of law. 

 As we have already mentioned above, the only question remains for 

consideration is with regard to the direction issued by the learned Single 

Judge for holding opinion poll of the villagers. Though strictly speaking the 

said procedure of holding an opinion poll is not contemplated either in the 

Act, Rules, Regulations or the policy framed on 01.07.2015, but in the 

peculiar facts of the case, where villagers are fighting for inclusion of their 

respective villages in Kotasahi Grama Panchayat and R.R. Pur Grama 

Panchayat and for that purpose both the sides have approached this Court 

on several occasions, to resolve the dispute for all time to come, if this 

methodology has been adopted by the learned Single Judge for greater 

public interest, we would not be inclined to interfere with the direction 

given by the learned Single Judge. 

 It is not disputed by the parties that the Block Level Committee is to 

give its opinion after considering the views of the villagers. Taking the 

views of the villagers by way of an opinion poll would be nothing but 

requiring the villagers to fairly give their opinion in the form of their 

respective votes so that the Block Level Committee may consider the same, 

as well as other parameters, before giving its final recommendation to the 

District Level Committee. We make it clear that this should not be taken to 
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be that the Block Level Committee, in normal course, is to take such opinion 

poll and this direction has been issued by the learned Single Judge in the 

peculiar facts of the case where parties are fighting and approaching this 

Court time and again. We are, thus, not interfering with the said direction 

issued by the learned Single Judge. We make it clear that this should not be 

taken as a precedent for other cases. 

 It is thus directed that the result of the opinion poll which has been 

carried out by the Block Development Officer on 23.09.2016, shall be 

declared forthwith. The Block Level Committee shall then give its 

recommendation in accordance with law and the observation made herein 

above to the District Level Committee which shall follow the procedure 

provided in the notification dated 01.07.2015 and make its 

recommendation to the State Government, which in turn shall thereafter 

pass necessary orders in compliance of the guidelines issued by the 

notification dated 01.07.2015. With the aforesaid observations and 

directions, the writ appeal stands dismissed. 

 

******* 
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Employees Provident Funds and Miscellaneous Provisions Act, 1952 
 
12. Section 14 B of the EPF and MP Act 1952 
Orissa Manganese and Minerals Pvt. Ltd. and another Versus Assistant 
Provident Fund Commissioner.  
D. Dash , J. 

In the High Court of Orissa , Cuttack.  

Date of Judgment -03.11.2016 
Issue 

Legality and validity of proceeding under Section 14 B of the EPF 

Act –Challenged. 

Relevant Extract 

The writ application has been filed questioning the legality and 

validity of the order dated 27.10.2010 passed by the Assistant Provident 

Commissioner, Rourkela in the matter of a proceeding under section 14-B 

of the Employees Provident Funds and Miscellaneous Provisions Act, 1952 

(hereinafter for short as the ‘EPF Act’). The order in question arises out of 

the proceeding initiated for recovery of damages for default in payment of 

the contributions under the EPF Act in time for the period ranging from 

November, 1999 to April, 2002 by way of penalty followed by issuance of 

notice dated 23.06.2010 to the Petitioner-Company. (C) The writ 

application has been filed questioning the legality and validity of the order 

dated 27.10.2010 passed by the Assistant Provident Commissioner, 

Rourkela in the matte of a proceeding under section 14-B of the Employees 

Provident Funds and Miscellaneous Provisions Act, 1952 (hereinafter for 

short as the ‘EPF Act’). The order in question arises out of the proceeding 

initiated for recovery of damages for default in payment of the 

contributions under the ESI Act in time for the period ranging from 

December, 1999 to May, 2002 by way of penalty followed by issuance of 

notice dated 28.06.2010 to the Petitioner-Company. 

 The Petitioner-Company on receipt of the show cause notice as 

aforementioned submitted the written explanation contending therein that 

the mine in question was transferred to it in the year 2007 and after the 

said transaction the Petitioner-Company paid all the arrear provident fund 

dues. Therefore, the petitioner-company submitted that in view of such 

diligent conduct making timely payment, no case is made out for 

imposition of penalty in adherence to the provision of section 14-B of the 

EPF Act. According to it that liability in so far as the damage by way of 
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penalty is concerned for default in payment of the contributions/dues 

under the EPF Act in time remains with the previous management and not 

with the Petitioner-Company which has immediately acted upon in clearing 

contributions/dues under the EPF Act with utmost promptitude. In 

essence, it is said that the default being at the behest of earlier 

Management, the recovery of the damage by way of penalty is not with the 

present Management. The initiation of the proceedings was further 

challenged being barred by limitation:- 

(A) being initiated after lapse of 30 years, 

(B) having been initiated after lapse of almost 10 years; and 

(C) for initiation after lapse of almost 9 years. 

According to him, the matter having remained pending before this 

Court since 2010 for about six years by now, it would not be proper to 

drive the petitioner again to exhaust the alternative and efficacious remedy 

serving absolutely no useful purpose which would rather be best served on 

being answered by this Constitutional Court putting a quitus to the lis. 

In the instant case the challenge is to the very initiation of the 

proceeding after long lapse of time and thus the initiation is called to have 

been wholly unjustified and unreasonable. The next ground of attack is 

purely a question of law as regards the  construction of para-32A of the EPF 

Scheme which has the statutory backing standing amended at the time of 

initiation of the proceeding by way of substitution and thus their 

attractibility to the cases which though relates to the past inaction 

nonetheless the consequential action for those by the authority are at the 

time when the amendment has already come into force. The contention is 

that the old rate of damage being no more visible in the statute, the 

authority had lost the jurisdiction to impose that rate being repealed 

without any saving provision and that too the assessment damage at the 

rate is attacked as without jurisdiction. The writ petitions have been 

pending before this Court since 2010 and it is further seen that the 

Petitioner-Company by coming to invoke the writ jurisdiction has not 

attempted to circumvent the statutory provision in that way as regards the 

deposit of the assessed damage had it gone for seeking the remedy under 

section 17(I) of the ESI Act and to exhaust it inasmuch as this Court in 

granting interim order of stay has also directed deposit of 70% of the 

assessed damage. 
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The contentions raised by the Petitioner-Company are not at all 

touching any factual aspect and those stand undenied. The first contention 

is that the proceeding is nonest in the eye of law and the second point is 

that the authority had no jurisdiction to take the aid of repealed provision 

of rate of damage being not permissible upon proper legal interpretation. 

In other words, the final demand is attacked to be without any legal 

foundation. In the cited case of “Janajivan Food Pvt.Ltd. (supra) the Division 

Bench of this Court in spite of the fact that the order in question was 

appellable and there was no appeal, since the case was not involved with 

any disputed question of fact refused to shut the door of the Court for its 

direct approach for invokation of the jurisdiction of the Court under Article 

226 of the Constitution more particularly as the case was found to be 

involved with pure interpretation of law. 

On the anvil of the above settled position of law, the case in hand 

where the contentions only revolve round the legal orbit posing before this 

Court to ascertain its circumstance as per law in determining its legal 

diameter, I do not think it appropriate to close the door of this Court on the 

ground of the available remedy after lapse of more than six years by now 

when also I find that it would now serve no purpose in driving the 

Petitioner-Company to seek the remedy there before the said forum 

resulting further round of litigations. In view of above discussion and 

reasons, I find that the submission of learned Senior Counsel for the 

Petitioner-Company merits acceptance. For the same, the objection raised 

by the opposite party as also the Counsel’s contention stand repelled. 

 Addressing the first limb of submission as regards the unreasonable 

delay in initiating the proceeding for recovery of the damages under 

section 14-B of the EPF Act on the question of limitation, at the risk of the 

repetition, it may be stated that the statute does not provide any period of 

limitation for initiating such proceeding so as to recover the damage and 

for non-payment of contributions under the ESI Act as provided therein 

under section 14-B of the EPF Act. First of all, it may be kept in view that 

the legislation is a socio welfare one. It is true that as yet, over a period of 

more than forty five years, the legislature has not thought it fit to prescribe 

any period of limitation. The legislation by now is quite clear in not going 

for it. The reasonings can be well culled out from the fact that 50% of the 

employees’ contribution is trust money with the employer as provided 

under the statute is for deposit in the statutory fund with matching 
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contribution of employer. The delay in the deposit on his part of the 

contribution clearly amounts to breach of trust and squarely falls within 

the ambit of violation of the trust reposed on the employer. The amounts 

are due to the Trust Fund and the recovery is not by suit. The monies 

payable into the Fund are for the ultimate benefit of the employees when 

there remains no provision by which the employees can recover these 

amounts. So the provisions of Limitation Act, 1963 are not attracted. The 

law has been well settled that the provisions of the Limitation Act are not 

applicable to the Labour Courts which principles get squarely attracted for 

recovery of the damage by the authority concerned under section 14-B of 

the ESI Act. The legislature when therefore has made no provision for 

limitation, it is not open for the court to introduce any such limitation on 

the ground of fairness or justice. These matters are not dealing with rights 

of the parties remaining settled for long not only amongst the parties but 

also for that many others having come to intervene during the period 

believing in good faith that the matter has been set at rest over quite a long 

a period of time reaching finality in that way. This legislation is a class of its 

own and for the reasons described above, the legislature having not 

prescribed any period of limitation no fault can be found with it and 

therefore, it is not permissible to say that the initiation of the proceeding 

for exercise of the power has to be within a reasonable time necessarily 

leading to say that the exercise has been in a reasonable manner. The 

question of deprivation of property which rightfully and lawfully belonging 

to the person does not arise in these matters. The employer who has 

defaulted in making over the contributions to the Trust Fund had, on the 

other hand, the use of monies which did not belong to him at all and just 

coming to the employer for short retaintion for being further passed over 

along with further contribution from his end being added to it. Such a 

situation cannot be compared to the above line of cases which involve 

prolonged suspense in regard to deprivation of property. In fact, in cases 

under section 14-B of the EPF Act if the authority would have made 

computations earlier and sent a demand immediately after the amounts fell 

due, the defaulter would not have been able to use these monies for any 

purpose whatsoever but would have been compelled to deposit. At this 

juncture, the authorative views expressed by the Apex Court in the case of 

Hindustan Times Ltd. vrs. Union of India and others, (1998) 2 SCC-242 run as 

under :- 
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“ xx xx xx 

It does not lie in the mouth of such a person to say that  by reason of 

delay in the exercise of powers under section 14-B, he has suffered loss. On 

the other hand, the defaulter has obviously had the benefit of the “boon of 

delay” which “is so dear to debtors”, as pointed out by the Privy Council in 

Nagendranath De v. Sureshchandra De, AIR 1932 PC 165, wherein it has 

been observed that the equitable consideration were out of place in 

matters of limitation and the strict grammatical construction alone was the 

guide. Sir Dinshaw Mulla stated:- 

“Nor in such a case as this is the judgment debtor prejudiced. He may 

indeed obtain the boon of delay, which is so dear to debtors, and if he is 

virtuously inclined there is nothing to prevent his paying what he owes into 

court.” The position of the employer in the case of defaulter under section 

14-B is no different. At the end, the Apex Court has set out the following 

principles:- 

“The authority under Section 14-B has to apply his mind to the facts 

of the case and the reply to the show-cause notice and pass a reasoned 

order after following principles of natural justice and giving a reasonable 

opportunity of being heard; the Regional Provident Fund Commissioner 

usually takes into consideration the number of defaults, the period of delay, 

the frequency of default and the amounts involved; default on the part of 

the employer based on plea of power-cut, financial problems relating to 

other indebtedness or the delay in realization of amounts paid by the 

cheques or drafts, cannot be justifiable grounds for the employer to escape 

liability; there is no period of limitation prescribed by the legislature for 

initiating action for recovery of damages under Section 14-B. Adverting to 

examine the case in hand in the light of the above principles, let us now see 

as to what and how the prejudice for delay if any has been claimed and 

proved by the Petitioner-Company and if he has changed its position to its 

detriment to such an extent that if the recovery is made after a large 

number of years, the prejudice ought to be taken to be of irretrievable 

nature, or if it has proved the loss of all the relevant records and/or non-

availability of the personnel who were, several years back in charge of 

these payments leaving no scope or way to reconstruct the record or 

produce evidence or if there exists similar ground which lead to 

irretrievable prejudice. The reason assigned here is that the default being 

by the past Management, the present Management is not responsible for 
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the said liability and therefore there has also been the advancement of a 

prayer for waiver of the damage. Admittedly, the current Management took 

over the establishment in April, 2007 and thereafter deposited the amount. 

To that, there is no dispute. Now the delay is for past period and 

undeniably wherein the earlier Management had delayed in making 

payment of the contributions as required under the statute. The present 

Management first of all has not shown as to what was the terms and 

conditions of shouldering the unpaid statutory dues including the 

consequential liability springing therefrom for non compliance of statutory 

provisions in said matter of nonpayment of the dues as above within the 

time frame prescribed therein when the establishment’s management 

changed hands. In the absence of the same being neither pleaded in the 

show-cause nor thereafter shown during the hearing, no case of 

irretrievable prejudice can be said to have been made out. 

The above discussion thus puts an end to the matter of consideration 

of a case of irretrievable prejudice since no other factors have been 

established and therefore the answer runs against the Petitioner-Company 

on that score. In the wake of the above discussion and reasons, the first 

limb of submission of learned Senior Counsel appearing on behalf of the 

Petitioner-Company does not find favour of acceptance by this Court. 

 Now let me come to the second limb of submission of Mr. Parija, 

learned Senior Counsel for the petitioner. The matter requires to be 

addressed is as to whether the rate of damage as introduced in the Scheme 

under Para 32-A by virtue of the notification dated 26.04.2008 would come 

to be applied for these cases which have been initiated long thereafter 

although concerning the default for the period anterior to it when the rate 

was different. 

 The Authority derives his power to levy and recover damages under 

section 14B of the EPF Act, whenever an employer makes default in the 

payment of any contributions under any provision of the EPF Act or as per 

the Scheme as stated therein. Undoubtedly, the damages leviable under 

section 14B are both punitive and compensatory. It is punitive in the sense 

that for violation of statutory provision, the person doing so must be visited 

with some penal consequences and compensatory in the sense that the 

persons for whose benefits the Fund has been created must not in any way 

suffer and for their sufferance due to delay, the person responsible must 

compensate. The word “may” used under section 14-B is squarely 
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indicative of the discretion which has been vested with the Authority 

capping the maximum limit at the amount of arrears as specified in the 

Scheme. This exercise of course has to be affording due opportunity of 

being heard in the matter to take care of all those relevant factors for 

viewing the inaction on the part of the person in accordingly decide the 

matter in imposing the damage. The maximum rate of the leviable damages 

stands at 100 per cent of the arrears. The provisions are subject to the 

Scheme as at Para 32-A. 

Prior to the notification dated 26.04.2008, the rate of damage 

prescribed at Para 32-A of the EPF Scheme were higher. In the present 

case, the old rate prescribed has been adhered to for the purpose of 

computation of the damage. In construing a socio welfare legislation, it’s 

the settled position that the court should adopt a beneficent rule of 

construction; if a section is capable of two constructions, that construction 

should be preferred which fulfils the policy of the Act, and is more 

beneficial to the persons in whose interest the Act has been passed. This 

approach in my considered opinion has to be in all those matters save and 

except in the matters concerning recovery of damage to primarily take care 

of the factum of withholding contribution as measure of compensation. By 

virtue of this amendment, the rates to some extent have been decreased. So 

in my considered view the Authority cannot levy the damage at the old rate 

which no more finds place, in the Scheme either on the date when the 

proceeding was initiated or on the date of passing of the order when no 

contrary intention is expressed in making said substitution of rates by way 

of reduction in the rate of damage. The legislature thus appears to have 

manifested its intention to divest the Authority’s power to impose penalty 

as per the earlier rate and so has substituted the rate by bringing out the 

notification dated 26.04.2008 which is with the intention and purpose of 

providing some relief to the employers. 

In view of the aforesaid discussions, the opposite party is found to 

have acted in excess of the authority in passing recovery of the damage in 

the above noted cases in excess of the rate as mentioned in Para 32-A of the 

Scheme as it was in force on the date of initiation of the proceeding when 

on the date of the order said authority has been lost so as to impose such 

damage at the rate which was prior to 26.04.2008. Thus while holding 

Petitioner- Company’s liability to pay the damage on the above account of 

default and the action of the Authority by initiation of the proceeding for 
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recovery of the damage as legal, the order impugned is liable to be quashed 

to the extent of manner of computation/assessment of the damage. The 

Authority is to recovery the damage strictly following the provisions 

contained in section 14-B of the E.P.F. Act read with Para 32-A of the EPF 

Scheme at such rate, as it stands on the date of initiation of the proceeding 

as also the final order continuing to hold the field till completion of the said 

proceeding. The liability of the Petitioner-Company thus is hereby held to 

pay the damage as provided in the EPF Act and para 32-A of the EPF 

Scheme being computed at the rates for the length of period as stand after 

amendment of Para 32-A of the EPF Scheme vide notification dated 

26.04.2008 but not as per the rate for the length of default as prevailant 

during the period of default. 

 The writ applications are thus allowed in part to the extent as 

aforesaid and in the peculiar facts and circumstances without cost. It is 

further directed that the deposit of amount already made by the Petitioner-

Company pursuant to the interim order of this Court would accordingly 

stand for being so adjusted. 

******* 

 

 

 

 

 


